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oppose the royal power, were simply forgotten. &kiiabelongs to the last who at the beginning &f $cientific
search became the main researcher and critic ddandanism studies. While working in the Warsawwvensity he
investigated the problems of the state and law. fest attention was devoted to the theory of nhtiana. The
scientist came to a conclusion that the oldest@dhahe science of law is the school of natugal.l The supporters of
this school were in all historical epochs. The agitgoside is positivism. The natural law must becpiwed as an idea
of law, as a transcendental idea of law experieAceording to the idealism, the essence of theitamot the force, not
the power, not the interests, not the compulsionhte freedom. In accordance to V. A. Savalskil#hveis not the part
and continuation of nature, but it is the part wtware, social phenomenon.
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Formulation of Scientific Problem and its M eaning. The Polish law explicitly stipulates that «No
one who is suffering from a mental iliness or mergéardation can marry» (Art. 12 8§ 1, the firshisce,
FGC). However, if the psychological or physicaltstaf the person does not endanger the marriagieeor
health of any future offspring, and if the perssennbt totally incapacitated, the court may authetize
marriage (Art. 12 § 1 the second sentence, FGChatWhcrucial here is the court’s decision and lesé
grounds a marriage with a mentally ill person carabthorized.

The present-day worldwide psychiatric classificasidDSM-5 and ICD-10) no longer use the term
«mental illness» yet it is still present both ie tlexts of legal acts and in medical literatureothbn Poland
and in other countries. A mental illness (psychosgraditionally defined as a mental disordemihich
there are delusions, hallucinations, consciousdesgders, acute emotional disorders and mood &sang
concurrent with disorders of thinking and completivaty [11, p. 526]. The typical and at the sarmae
most frequent diseases include: schizophreniagctafée disorders (formerly: manic-depressive illness
cyclophrenia) as well as various delusional disdfrmerly: paranoia) and hallucinoses. In casttraon-
psychotic mental disorders comprise — apart fromntaieretardation (according to contemporary
classifications: intellectual disability) — neuresand other neurotic disorders (e.g. adaptatiocticees), a
part of psychosomatic disorders, the majority ajamic syndromes, personality disorders, dependence
alcohol and other substances, and some psychosgisoatiers [11, p. 526]. Disorders of this kindcept
mental retardation, do not constitute a marriageeiiment.

The Basic Materia and Justification of the Results of the  Study.
According to the above-cited provisions, the impeghit of mental illness or mental retardation (ltke
impediments of age or affinity) is a relative mage impediment, i.e. one that can be removed by
dispensation or permission by the court [9, p. 218}. The condition for issuance of such authordrain
the case in question is the assessment that trecphgtate (health condition) of the mentallypéirson or
the psychological state of the mentally retardeds@e does not endanger two values: a) marriag@e) t
health of any future offspring.

The doctrine assumes that a mental illness or rhegtirdation endanger marriage «if they prevent
the fulfillment of the roles and functions by thmosses that characterize socially average marriagesin
particular they prevent the development of a lgs8piritual, physical or economic bond». Of sigrafit
importance from the standpoint of this conditionalso the personality of the other prospective sppu
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especially his/her attitude to the mentally ill mentally retarded prospective spouse. «Speciadjlihgs
required when assessing the situation in which hwithspective spouses are mentally ill or mentally
retarded» [8, p. 90; 10, p. 215].

The term «the health of future offspring» lege dtinguente refers both to the state of mental and
physical health [8, p. 90]. The Supreme Court (&ftee SC) expressed a view that the phrase «endémge
health of any future offspring» should be interpdenot only from the standpoint of the possibility
passing on a mental illness to any future offspbogalso from the standpoint of whether the psiadioal
state (mental condition) of a particular personsdoet prevent the correct upbringing of children in
accordance with the accepted rules, and the ereotiparental authority in general (the SC decisibr29
December 1978, Il CR 475/78, OSP 1980, no. 7-&) itd1). This interpretation of the wording «endange
the health of any future offspring» does not appearbe accurate because, in view of the genetic
determinants of mental illnesses, it effectivelgyants the court’s authorization of the marriagentgd to a
mentally ill person since there is always a posgibof passing on a mental illness to any futufsring.

For example, the risk of falling ill with schizogma in the lifetime of relatives within the firdegree of
consanguinity ranges from 3% to 17% (with a ca.rik¥of falling ill in the general population) [p, 45].

The doctrine emphasizes that neither the birtthefdhild in a relationship between persons one of
whom is suffering from a mental illness or mentthrdation, nor the woman’s pregnancy resultingnfro
this relationship, nor the de facto permanentiahip existing between the parties for a longetican be
an argument for the court to grant marriage peiionise a mentally ill or retarded person [9, p. [L8Ris
also difficult to concur with this view. The foreigg circumstances should unquestionably be takem in
consideration, particularly pregnancy or the batla child. These circumstances make it entireipgbess to
investigate the possibilities of passing on a nidhiteess to the offspring (because the offsprirg already
been born anyway), and with the absence of othreatho the health of the offspring they (circumsts)
may and should counterbalance the threat to theiagar as the circumstance preventing issuance of
authorization to enter into marriage. The de fgsonanent long-lasting relationship between thégsais
testimony to the formation of lasting ties, at teggiritual and physical, and thereby to the absarfchreat
to the marriage, stemming from a mental illnesmental retardation.

To assess whether at the moment of entry into agerithe person concluding the marriage is
suffering from a mental disease in the meaning if 22, FGC, his/her overall state of mental Heat
what matters rather than his/her condition atitne of entering into marriage (cf. the SC decisii8 July
1967, | CR 43/67, OSN 1968, no. 2, item 28). Meuligkases have their dynamism manifesting in the
alternating periods of exacerbation and remissidre remission condition does not mean the absehce o
illness, and consequently, of a marriage impedimeven if no disease symptoms are found. On ther oth
hand, the fact of falling ill with a mental illnegs the past is not tantamount to the existence wfarriage
impediment for life and the necessity to obtaindbart’s permission. The assessment of whethepéhson
who suffers from a mental iliness but has no disegsiptoms at the moment should be regardediagtié
meaning of Art. 12, FGC, depends on the circumstsiaf a particular case [10, p. 213; 6, p. 80th#
person suffering from a mental illness has recalacethe extent that his/her behavior or mind doets
diverge from the mind and behavior of an averageque and furthermore, if there are grounds to lemtec
that this state will not change (either at all bleast in the near future), then it cannot be meslthat there
is a marriage impediment specified in Art. 12, F&@ that court authorization to marry is necesgzirythe
SC decision of 2 February 1968, | CR 650/67, OSBB190. 10, item. 172).

It should be emphasized that the authorization ofiaariage is not required for the person who
suffers from mental disorders other than a metitedds or mental retardation (this position wastaky the
SC in the judgment of 13 March 1974, Il CR 42/7&ND1975, no. 1, item 14; and a different one -hin t
grounds for the resolution by seven SC justice8 bfay 2002 , Ill CZP 7/02, OSN 2003, no. 1, itemA)
different view — presented inter alia by K. Piasg8kp. 89-90] and J. Winiarz [9, p. 179] — wourtean the
adoption of the intensive interpretation of Art E&C, which would be in evident conflict with thaes of
favor matrimonii and exceptiones non sunt extendeno, p. 211].

If a mentally ill or mentally retarded person isvquetely incapacitated, he/she cannot seek court
authorization to marry. Total incapacitation isaosolute marriage impediment which cannot be rechbye
way of dispensation. (Art. 11 § 1, FGC). Howeveartal incapacitation is not in itself a marriage
impediment, and if its cause was other than a rhelinass or mental retardation (alcoholism or drug
addiction), it is not necessary for the prospecspeuse to seek court authorization to marry [1214].

The authorization to enter into marriage by a mgntth or mentally retarded person is decided by
the court at the request of this person in a nigidus procedure (Art. 561 § 2, CCP). Before givin
decision the court is obliged to seek the opinibaroexpert physician, if possible a psychiatfidoreover,
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the court is obliged to hear the petitioner andpbeson with whom the marriage is to be concludedi,
should the need arise, the family and friends efgrsons intending to marry (Art. 561 § 3, theosdcand
third sentences, CCP). The court may also ordeictiurt custodian to conduct a community interview
order to determine the living conditions of thegmars seeking authorization to marry (Art. 561-1PECn
the decision to authorize the marriage the couecifies the person with whom the marriage will be
concluded (Art. 561 § 3, the first sentence, CCP).

The existing legal solutions are differently asedsby those studying the problem.zlieta
Radziszewska (physician and Member of ParliamenthefSejm of the 3rd, 4th, 5th, 6th and 7th terms;
between 2008 and 2011 secretary of state at thmePklinister's Chancellery and Equal Opportunities
Ombudsman; since 2014 Vice Marshal of the 7th-t8eym) criticizes them, contending that they result
«the heads of the registry offices, rather thartatsc assessing the state of health of citizenis thie full
sanction of the law». She cites the example of ebw$ authority in practice by registry office eyses
and recommends that the provisions in force shbeldamended: «Katarzyna is suffering from infantile
cerebral palsy. In March she wanted to concludeaaiage with her fiancé. The employee at the Regist
Office in Warsaw’s Praga district refused to mahmgr to the man. Paresis of the hands, confinenteat t
wheelchair, and indistinct speech as well as tfanmation in the medical certificate that she sigtefrom
depression after the death of her parents werededdy the registrar as symptoms of a mentalsh®ne
which prevents the conclusion of a marriage. Altfionot a psychiatrist, she made a medical diagresi
erroneous and damaging. But this action of thestggbffice employee was connected with outdatedi an
discriminatory provisions of the Family and Guardgihip Code (FGC).

Since 1964 the Code stipulates (Art. 12) that aaysuffering from «a mental illness» or «mental
retardation» can not marry. They court may autleottdis person to enter into marriage only if his/he
«psychological or physical state does not endatigemarriage or the health of any future offsprinamd
the person «is not totally incapacitated».

The FGC has been amended many times since the ¥86@sis provision has not been altered. In
practice, therefore, a decision whether a person wis suffering from a mental illness or mental
retardation» can marry is taken by the registricefemployees. The ultimate decision obviouslysresth
the court but this takes time and the persons Bpedn the law are exposed to stress and stiget#iz. Ms.
Kasia Barszczewska, while not suffering from a rakiliness or mental retardation, was authoritdgive
pronounced to be so.

At the same time, great progress has been madsyrhiatry and psychology over the last fifty
years. Experts emphasize that — in light of predagtknowledge — the meaning of the term «mentalthe
is vague, fluid, and ambiguous. Today it means soimg entirely different from what it used to demot
Many healthy people have so-called psychiatricag@s. Many of them also have to contend with greate
lesser psychological problems in different periadstheir lives. Consequently, it is often difficuld
ascertain if a condition is chronic. The term «maémétardation» is likewise out of tune with theetvy-
first-century medical reality.

Not all Polish experts of the Civil Law CodificatidcCommission are convinced by these arguments,
however. | found this out painfully when over thestl two years | tried, as the Equal Opportunities
Ombudsman, to make them amend this unfortunategioovin the FGC. The lawyers are still intransigen
in their position, which should not be surprisimgce the Law Codification Commissions in Polandéawt
consulted their decisions with psychiatrists sid@32! That is probably why our lawyers tell me that
«mental retardation» in any form means the lackeghl capacity to marry, whereas our Constitution
explicitly stipulates that the family, maternity capaternity are under legal protection of the Répudf
Poland...

In Poland it is not obligatory (fortunately) to apre-wedding examinations. It is not the heads of
the registry offices who should certify someonefsychological state or mental retardation» based on
someone’s external appearance or behavior (thaytl@asually have any other grounds at their disposa
Although they should ask the court to decide wheraubt, yet, as the case of Ms. Barszczewska has
regrettably demonstrated, officials are not pakéidy prone to interpret doubts in favor of theuig spouses
in such situations.

| have repeatedly consulted representatives ofrtbdical profession, and of the organizations that
take care of the intellectually handicapped abbeatquestion of amending this unfortunate provisiothe
FGC. In their opinion, the current wording of tipiovision should be immediately altered so thatauld
not be discriminatory because it directly affectsmian dignity and civil rights. Moreover, this prsxin
raises serious doubts about its constitutionalityope that after the conference «Marriage notafti» the
arguments presented by eminent psychiatrists, calinpsychologists and by representatives of non-
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governmental organizations dealing with these sauidl finally convince the legal circles to ametids
provision. I'd like to believe it will happen sodrlL3].

E. Radziszewska tried to have the provision of A2t§ 1, FGC, amended for several years. In late
2009, the Ministry of Justice, to which she madesquest, decided, however, that the request was not
sufficiently justified. In April 2011 she requestedveral institutions, inter alia the CommissiofwerCivil
Rights, to examine the provision. On 8 June 2011R&dziszewska organized in Warsaw the advertised
conference «Marriage not for all?» — The Family &uhrdianship Code wrongs persons «suffering from a
mental illness or mental retardation» — as stigaldiy Art. 12, FGC». It was attended inter aliastgte
secretaries, medicine, psychology, and law profesas well as by representatives of non-governrhenta
organizations for the protection of human rightgémeral and of disabled persons [14].

In the opinion of the National Consultant in Pswtthy, Prof. Marek Jarema, the FGC provision in
guestion «stigmatizes and excludes a certain gobpersons». He emphasized that «this is groundliess
the medical standpoint» [15].

A similar opinion was expressed by President of Raéish Psychiatric Association, Prof. Janusz
Heitzman: «The law like that doewt serve the people; it does not take into accountpitogress in
medicine over the last sixty years (...) The usehef term «mental illness» causes lawyers to appy an
interpretations. (...) This is unconstitutional ansicdminates the ill persons» [15].

In contrast, the Minister of Justice’s Civil Law dfication Commission secretary Robert Zegadto
estimated that «complete relinquishing of the adraf whether persons suffering from mental illressan
marry would be too hasty». In his opinion, «to @misto the conclusion of a marriage that would be
subsequently annulled would be even worse tharra@dhereof». He emphasized that at present thstrgg
office employees can request the court to invetstigdnether disabled persons can marry; this awhibon
can be also requested by the interested partigp. [1

President of the Friends of Integration Associatieiotr Pawtowski in turn pointed out the diversity
of situations. «How should a Down patient behavé®@»asked. «These persons are unable to copeheith t
burden associated with marriage» [15].

A view entirely opposed to that of E. Radziszewskadvanced by A. Zielonacki, who, like the
Equal Opportunities Commissioner, criticizes thereot regulation in force, whose consequenceslae t
«in practice, whether a person suffering from a taleiiness or mental retardation can marry will be
decided by the head of the registry office, i.pesson hardly ever having medical education». $tate of
affairs, in combination with the fact that the termmental illness» and «mental retardation» areeaand,
consequently, it is «not always (...) easy to asuoerdether a person’s psychological state devidtiom
the normal is already a mental iliness» — leadZiélonacki to entirely different conclusions, howevHe
demands obligatory premarital examinations for geere! «Because medical pre-wedding examinatioss ar
not obligatory, he argues, the evaluation by tredhaf the registry office whether a person integdmenter
into marriage is suffering from a mental illnesgmental retardation may be wrong. Art. 5, in twhligates
the head of the registry office to turn to the t¢ownly if there are any doubts, to decide whetier
marriage can be concluded. There are many cases ivhe difficult to ascertain, based on a person’s
external appearance or behavior, that s/he is mheiitaor mentally retarded. In all these casee therson
suffering from a mental illness or mental retaraatvill be able to marry without any hindrance. Tdrdy
rational solution, therefore, with this prohibitibeing maintained, would be to impose the dutyaeehpre-
wedding examinations. It appears that the elimbmatdf this prohibition will not adversely affecteth
significance of marriage and the good of the famitgluding the good of the children. The functiointhis
prohibition would be exercised by provisions pratnilyg entry into marriage by totally incapacitated
persons, and by provisions on defective declaratafrintent when concluding the marriage (with exdggo
the conscious declaration of intent to enter intital union)» [5, p. 64-65].

In practice, the person suffering from a mentatedls will request the court to authorize the
conclusion of the marriage only when s/he is partbapacitated or when the head of the registriceff
refused to accept his/her statement on enterimgnarital union (Art. 5, FGC) [10, p. 216; 6, p].8There
are thus frequent cases of solemnizing the marrafga mentally ill person without a required court
authorization since the fact of the prospectiveusposuffering from a mental iliness, unlike thet fat
suffering from mental retardation, is not alwayssyedo diagnose (especially by a non-physician);
consequently, the marrying authority may not suspbat there is a marriage impediment, and will
solemnize the marriage.

Entering into marriage by a mentally ill or mengatetarded person without court authorization
provides grounds for its annulment.
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Either of the spouses may claim the annulment wiaariage on the grounds of a mental illness or
the mental retardation of one of the spouses (&t§ 2, FGC), an action for an annulment may be als
brought on general principles by a prosecutor (2%, FGC). The time when the health condition & th
spouse should be assessed is the time of conclasithe marriage. If the spouse was healthy at tihag
and fell ill with a mental disease during the nmeg#, it is not possible to annul such a marriage.

A mental illness cannot also be claimed when théigsa with the court's consent, enter into the
marriage despite the spouse’s illness. It is atggossible to annul a marriage after the illndsh® spouse
has ceased (Art. 12 8 3 FGC). Therefore, eventifi@time of concluding the marriage one of theusps
suffered from a mental illness, and the court dittlaonsent to his/her marriage, the court will aohul the
marriage if, when the case is decided in court (wtiee decision is pronounced), the spouse no longer
suffers from the illness. The opinions of experyptians will be of crucial significance in decidithese
problems.

It should be emphasized that even a continuing ahafibess does not always result in the
annulment of a marriage. Even if the illness hatscrased, the court does not have to comply Wwélctaim
if it finds that the psychological or physical gtatf the spouse does not endanger the marriadne dretalth
of any future offspring. Admittedly, the provisiostipulate that this evidence constitutes the gisufior
obtaining the court’'s permission before concludegnarriage. Judicial practice has shown that these
circumstances are also taken into account in titeiage annulment proceedings . The court will dsgran
annulment action, especially when the mental irfegs not impeded the correct functioning of theriage
for many years, and a medical opinion will confitimat the defendant is able to perform parentaltfans.
Furthermore, the court will also take the healthhaf future offspring into account: it will considehether
there is a risk of passing on the mental illnesartp possible offspring, and also whether the didanhis
able to exercise parental authority. The mentaéds has to be confirmed by an expert psychifitt

The court, when ruling in the proceedings to arnmlarriage on the grounds of the impediment of a
mental illness or mental retardation, is bound byadid court decision issued in the non-litigious
proceedings to authorize a marriage to be entatedbly a person suffering from a mental illnessnental
retardation [8, p. 91].

When annulling a marriage, the court also decidbstier and which of the spouses entered into
marriage in bad faith. A spouse, who at the timéhef marriage was aware of the circumstances lgadin
the annulment, is considered in bad faith [16].

As has been said above, mental disorders otheratinaental iliness and mental retardation cannot in
themselves constitute the grounds for the annulneénd marriage. They may, however, lead to the
annulment of a marriage under Art. 11, FGC, if thegre the cause of a judgment on total legal
incapacitation. Under the circumstances of a sjecdse, they may also lead to the situation inctvra
person was unable to consciously express his/lbemtion under Art. 15t § 11, FGC, which also cdnstis
the grounds for the annulment of a marriage [1214].

A marriage entered into by a mentally ill persothaut court authorization can be validated. [12, p.
67] In this case, validation means the impossibiit annulling a marriage. The circumstances véldpa
marriage concluded against the provision of Art.812, the second sentence, FGC, is the cessatitire of
illness. This means that despite ascertainmentroétal illness at the time of marriage and thesabs of
the court’s consent to the conclusion of a martidigeannot be annulled when the illness has ceafied
the wedding.

In contrast, a marriage entered into by a mentaligrded person cannot be validated because mental
retardation is by nature a permanent conditionrnbaer ceases [10, p. 219].

The subject of doctrinal controversies and divecgsnin judicial decisions was the question of
validation of a void marriage by obtaining (in nidigious proceedings) the court’s authorization to
conclude a marriage ex post, i.e. after it hasadyeébeen concluded. Four different stances werentak
this issue:

1) authorization to conclude a marriage ex posiin-litigious proceedings is possible at any time;

2) authorization to conclude a marriage ex posdissible, but after a marriage annulment action
has been instituted, non-litigious proceedings eamag the authorization are no longer availales(ich
cases the procedural court decides by itself whhetisee were grounds for the authorization of naaye);

3) authorization to conclude a marriage ex posinedmissible; however, when a marriage
annulment action has been instituted, the courtnéxag the claim should decide whether there were
grounds for authorization of the marriage, anthéfy are confirmed, should dismiss the action;
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4) it is not admissible either to authorize a naye ex post in non-litigious proceedings or to deci
whether there were grounds for the authorizatiainduhe proceedings in marriage annulment cag€s.d.
217-218]

Authorization to conclude a marriage ex post in-hiogious proceedings should be regarded as
inadmissible because it is contradicted by botimgnatical and functional interpretations [6, p. 88jvould
be pointless for the court to decide, in non-ldige proceedings, on the authorization to conclushaiage
after it has already been concluded; the consetihdéaconclusion of a marriage which has alreadynbee
concluded cannot be given [10, p. 218]. Moreovbe $ubsequent authorization is not necessary if the
spouses do not intend to claim the annulment ofntheriage [6, p. 84]. With respect to deciding fie t
marriage annulment proceedings on whether therecanglitions for the authorization to conclude a
marriage, the Supreme Court found this possible aahwisable (the resolution by seven SC justices9of
May 2002, 1l CZP 7/02, OSN 2003, no. 1, item l)isthmeans that the third of the foregoing stanees i
worthy of approval.

This position also concurs with the systemic ameblegical interpretation: «If, pursuant to Art. §2
3, FGC, a marriage cannot be annulled on the gmohthe mental illness of one of the spouses éfteas
ceased, it is even more inadmissible to annul gmwit has been concluded without authorizationabuhe
time of entering into the marriage this illness diok endanger the marriage or the health of anyréut
offspring. The annulment of a marriage is not acan for an unlawful act consisting in enteringoirthe
marriage with authorization required by law busin consequence of concluding it despite the exigt of
a statutory impediment» [6, p. 84]. The court whiérefore not comply with a marriage annulmenincla
and will dismiss this action if it finds that theneere no circumstances that would prevent the autitmon
to marry.

The doctrine emphasizes that the fact that thetommfirms that there were conditions for the
authorization to conclude a marriage during thecgedings concerning the annulment of a marriage doe
not mean the validation of a marriage but onlyakeertainment of this marriage being correctly tohed.
The validation of a marriage means that despitefabe that there are grounds for the annulmenthisf t
marriage, it cannot be annulled by the court inectgere are circumstances specified by law (i.e. th
cessation of an illness). The positive evaluatibthe possibility of authorizing marriage conclusionade
ex post, means, however, that there was no mariniggediment at all [10, p. 220]. Consequently,..&the
decision dismissing the marriage annulment actammot be treated as the court’'s consent grantgubstx
because the court declares in this decision thatnthrriage was validly concluded because the health
condition of the spouse suffering from a mentakds® or mental retardation at the time of enteinig
marriage did not endanger the marriage or the thelany future offspring» [6, p. 85].

Art. 5 of the Civil Code may also constitute th@wrds for dismissing a marriage annulment suit
due to a mental illness of one of the spousestsidécision of 4 February 1985 (IV CR 557/84, LEX n
3092) the Supreme Court found that: «In excepti@asks, when there are special circumstancestiie.g.
long-lasting and right functioning of the marriagend healthy adult children from the marriage), the
principles of community life may indicate that tmarriage annulment suit on the grounds of a méliriaks
should be dismissed (Art. 5, CC)». According taJalrejek, it should be assumed that under Art. 5, 1G€E,
court should dismiss an action if the spouse sufjefrom a mental illness at the time of enteringpi
marriage performed his/her obligations specified\ih 23, FGC, et seq. Moreover, according to taes
author, Art. 5, CC, may apply when the spouse dfajnthe annulment of the marriage was aware of the
illness of the defendant spouse, for example wdshan/her in hospital, assisted in treatment, &toe
justification for this last view is, according tts iauthor, a paremia known in Roman law: «voleoti fit
iniuria» [7, p. 85].

Conclusions and the Prospects for the Further Researches. A mentally ill or mentally retarded
person can contract marriage in Poland only withdburt’'s consent. However, if a mentally ill or mly
retarded person is completely incapacitated, hefahaot seek court authorization to marry. Thessssent
of whether the person who suffers from a mentaéfls but has no disease symptoms at the momeriti shou
be regarded as ill in the meaning of Art. 12, F@€pends on the circumstances of a particular case.

The authorization of a marriage is not required tfer person who suffers from mental disorders
other than a mental iliness or mental retardation.

Entering into marriage by a mentally ill or mengatetarded person without court authorization
provides grounds for its annulment. A marriage lsamnnulled on the grounds of a mental illness witign
the illness was found on the date of entering miriage. The emergence of a mental iliness alfier t
marriage has already been concluded does notyjusdifannulment. It may, however, be a ground for
divorce if there has been an irretrievable and detefpreakdown of marriage (Art. 56 § 1, FGC).
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A marriage entered into by a mentally ill persothaut court authorization can be validated. The
circumstances validating a marriage concluded agaire provision of Art. 12 § 1, the second sergenc
FGC, is the cessation of the illness. This meaasdbspite ascertainment of a mental illness atithe of
marriage and the absence of the court’'s consehietaonclusion of a marriage, it cannot be annuibdn
the illness has ceased after the wedding. In csttaamarriage entered into by a mentally retamkydon
cannot be validated because mental retardatiop igture a permanent condition that never ceases.

Expressing an opinion on the main issue, it shbeldaid that to grant the court the right to decide
the admissibility of the conclusion of a marriagegersons with, after all, full legal capacity appeto be a
bad solution. When in doubt about the psychologitate of one of the prospective spouses, thetrggis
office employee should be only empowered to makestiiemnization of marriage subject to meeting two
conditions by the interested parties: a) submiseios psychiatrist's opinion by the person aboubmithe
employee has doubts, and presentation of this apitu the other prospective spouse, or b) therataie of
intent to enter into marital union made by the ofm®spective spouse regardless of the psycholiogfiate
of the person about whom the registry office emeéolias doubts.
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Kwmeuik 3. P. Ilcuxiuna xBopo6a i po3ymoBa BiAcTamicTh SIK MepemIKOAW 10 YKJIAJeHHS L0y B
noJjibcbkoMy cimeiiHomy mpaBi. CTaTTs aHamizye — B CBITJI MOJIbCHKOTO CIMEHHOTO TpaBa — MUTAHHS MOKJIHBOCTI
BCTyMy B IUTO0 1 Horo 30epekeHHsT B pa3i MCUXiYHOT XBOpoOHW abo po3yMOBOi BiICTANOCTI OJHOTO 3 MOIPYXOKI. Y
MTOYATKOBIH YaCTHHI CTATTi 0OTOBOPIOIOTHCS YMOBH BCTYITY B IUTIO0, epeadadeHi I ICUXiYHO XBOPUX Ta PO3YMOBO
BiZicTaJIMX 0Ci0. ABTOp MOSICHIOE INIPHU LBOMY, SK IOTPIOHO PO3YMITH TEPMIHM <qICHMXi4HA XBOpoOa» i «po3ymoBa
BIACTANICTh» y KOHTEKCTI LOrO AOCHiIKeHHs. [I0TiM MpeacTaBlieHi apryMeHTH K KPUTHKIB YHHHHX MOJIOXKCHb (K
TaKUX, 10 JUCKPHUMIHYIOTh MCHXIYHO XBOPHX Ta PO3YMOBO BIJICTANMX), TAaK i iX MPUXUIBHUKIB, & TAKOK MO3MIIIIO
aBTopa crarTi. Po3MexxoBaHO cuTyawii, KOJIM ICHXiYHa XBOpoOa OJHOTO 3 MOJPYXOKI MOXE OYTH OCHOBOIO
OrOJIOLICHHS LUTIO0Y HEMIHCHHM, a TaKoX KOJHM MH MaeMO CIpaBy 3 Bajigauiero (Mpoueaypor MiATBEpIKCHHS
JUICHOCTI) Takoro Um0y, sKa BUKIIOYAE€ MOXIHUBICTH HOrO aHyNIOBaHHSA. ABTOP TOPKHYBCS TakKOX JBOX IHIIKX
MUTaHb, BAXJIMBUX 3 TOYKH 30py MIHCHOCTI NUTIOOY. BUHHKHEHHS TCHUXIYHOI XBOPOOHW Mics YKJIaIEHHS MUTI00Y i
Oy KaHHS ITiCIIS ICHXIYHOT XBOPOOH.

KurouoBi cjoBa: mcuxiuHa XBopoOa, po3ymMoBa BIACTANICTh, JUCKPUMIHAIIS, YKJIAJICHHS IUIIO0Y,
OTOJIONICHHS MUTIO0Y HeNIHCHUM, BaTiIallis nuio0y.
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Kmeunk 3. P. Ilcuxuuyeckasi 60J1e3Hb M YMCTBEHHAsl OTCTAJOCTh KaK MPENATCTBHS K 3aKJIIOYEHHI0
Opaka B MOJbCKOM ceMeitHoM mpape. CTaThsl aHaJIM3HPYEeT — B CBETE IOJBCKOIO CEMEWHOr0 MpaBa — BOIMPOC
BO3MOKHOCTH BCTYIUICHHS B Opak M €ro COXpPaHCHHE B ClIydac NCHXHYCCKOW OOJIC3HU WIIM YMCTBEHHON OTCTAIOCTH
OJIHOTO M3 CYNPYyroB. B Ha4anbHON 4acTH CTAThbH OOCYIKITAIOTCS YCIOBHS BCTYIUICHHS B Opak, MPEIyCMOTPCHHBIC IS
MICUXUYECKH OOJIBHBIX W YMCTBCHHO OTCTAJBIX JIHI. ABTOp OOBSCHSCT IPH 3TOM, KaK HY)KHO MOHUMATh TCPMHHBI
«IICUXHUYECKass OOJIE3HB» W «yMCTBEHHAs OTCTAJOCTh» B KOHTEKCTE 3TOIO HCCIICAOBAaHHS. 3aTeM IPEICTABICHBI
apryMeHThI KaK KPUTHUKOB JEHCTBYIOMIUX MONOKEHUN (KaK TUCKPUMUHHUPYIOIIUX ICUXUYECKH OOJIbHBIX U YMCTBEHHO
OTCTAJIBIX JIMI[), TAK W HMX CTOPOHHUKOB, a TAKXKe MO3UIMI0O ABTOPAa CTAThbHU. Pa3rpaHHuYCHbl CUTYaldH, KOT/a
MICUXUYECKass 00JIE3Hb OJHOTO M3 CYNPYTOB MOXET ObITh OCHOBAHHEM JIJIsl OOBSBICHHS Opaka HEJICHCTBUTCIBHBIM, a
TaK)KE KOTJa MBI UMEEM JeJ0 ¢ Bajuianuel (mpoueaypoil MOATBEPIDKEHHS eHCTBUTENLHOCTH) TaKOro Opaka,
HCKJIFOYAIOIIe BO3MOXKHOCTh €r0 aHHYJIMPOBAaHUSA. ABTOp 3aTPOHYJ TAKXKE JiBa JAPYTHX BOIMPOCA, BAXKHBIX C TOYKH
3peHHs ICHCTBUTEILHOCTU OpaKka: BOSHUKHOBCHHE IICUXUICCKON OOJIE3HU MOCTC 3aKII0OUeHHs Opaka u BBI3JIOPOBICHUE
MOCJIE IICUXUYECKOM 00JIe3HH.

KiioueBble CJI0BA: NCHXHYECKast OOJIE3Hb, YMCTBCHHAS OTCTAJIOCTh, AMCKPHUMHHALMS, 3aKIIOYCHHS Opaka,
00BsBNICHUE Opaka HeIeHCTBUTEIBHBIM, BATHIAINS Opaka.
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J. Niczyporuk, M. Grzeszczuk

Evolution of Participation Formsof Social Organizationsin the Polish
Administrative Proceeding

The issue of forms of participation by social origations in the Polish administrative proceedingsan
interesting subject of research. Especially impurseeems to be a demonstration of the evolutioogs® of this field.
Occurring changes undoubtedly arise from the néedslapt the legal rules to the changing realigflétions on this
subject are important from the point of view oflbentities, those administrating and administemseso

Key words. administrative proceeding, social organizationm® of participation in the administrative
proceedings, the participants of the administrapinazeeding.

Presentation of the scientific problem and its significance. According to the existing provisions of
the Polish Administrative Proceedings Code, pardtton of social organizations in administrative
proceedings can take different forms, namely pigdien in a role of authority conducting the preding,
as a party to the proceeding, a participant with tights of the party and the other participanthe
proceeding. Research is to demonstrate that tmerdwstate of the binding law in this regard isrsult of a
noticeable evolution in forms of participation byc&l organizations in administrative proceedings.
Indicated scientific problem is essential both #@aministrative bodies, as well as participants hie t
administrative proceedings.

Main content and justification of the study results. According to Art. 1 para. 2 of the Code of
Administrative Procedure [28] social (community)ganization bodies are empowered to conduct
administrative proceedings. The basis for the eseraf this function will provide either direct pision of
universally binding law, or allowed by such a pmon agreement between a public authority and edier
entity». The case law indicates numerous casesowfiucting administrative proceedings by the social
organizations [1, 2, 3]. It should be stressed ttie procedural position of authority conducting
administrative proceedings binds with possessingpatences by a specified entity to arbitrate irtiiai
cases by an administrative decision. At the samticjation of the social organization body as slughority
conducting the administrative proceeding is noiffatent to the realm of administrative litigationamely
in accordance with Art. 32 of the Law on proceedibgfore administrative courts [4] in the admiriste
proceeding parties are the applicant and the atghahose action or inaction is the subject of the
complaint. In this case, the litigation against #otion or inaction of the social organization badles the
process effect. At the same time it is relatedhe occurrence of a number of procedural rights and
obligations on the side of the social organizabody.

Social organization may be involved in administratproceedings as a party to the proceeding. In
accordance with Art. 28 of the CAP party to the ausirative proceedings is anyone whose legal @5,

6] or responsibilities are the object of the pratiegs or who requires the intervention of a bodyeispect of
their legal interests or responsibilities. Thisicet thus contains two distinct legal provisionshe$e
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