Icmopuko-npasosuii waconuc

nepkaBHOIO Biamoro. 3aciyra 1. JI. ConmoneBn4a mossirae B TOMY, IO BiH HamaraBcsl ITOKa3aTH CBOEPIAHICTH PO-
ciiicbkol ICUX0JI0Tii Ta ICTOPIi, @ TAKOXK PO3KPUTH Yy BCii MOBHOTI I IMMONHI «pOCIHCHKY inet0», sika BOupasa 0 y cede
BECh ICTOPMYHMIA JOCBiJ pOCificbKOro Hapoay, pociiicbkoi nepxkaBHocTi. 1. A. Inbin ta 1. JI. ConoHeBnu HeratuBHO
OLIIHIOBAJIM TEOPIiI0 MapKCHU3MY U nependavany MBUAKY KpU3y paasHCbKOI Biaau B Pocii.

Kutrouosi citoBa: pociiiceka ropranuna gymka B emirpauii; I'. K. T'inc, H. M. Anekcees, 1. A. Inbin, 1. JI. CononeBny.

Ivannikov |. Russian Emigrant Legal Thought of the XX Century. The article is devoted to the history of the
understudied jurisprudence Russian legal thoughhefemigration in the twentieth century. The autstudies the
different views on the history of Russian law ahd state, the nature of law and state of the mayabéis lawyers
among the number of Russian emigration of the ti@tntentury. G. K. Gins develops the idea of soity, which is
based on the idea of building relationships betwssople on terms of mutual benefit. The futureheaf state should
evolve from liberalism to solidarism. N. N. Aleksethought, that new perfect russian state shbelthe guarantee
state to their citizens, ideokratic (to serve teaagal public idea), legal, which protects theimogitizens. I. A. llyin
sees Russia in future as unitary state with a sieglzens composition and unified monarchical goweent. The
I. L. Solonevych merit is that he is trying to shthe peculiarity of Russian psychology and Rushiatory, as well as
to reveal in its entirety and depth «the russiaaidthat would absorb an entire historical expesgeuf the russian
people and russian statehood. I. A. llyin and ISklonevych negatively evaluated the marxist themsywell as
predicted imminent crisis of the soviet power irsBia.
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Polish Experiencein Usage of the Polluter Pays Principle Exemplified by Article
22 Paragraph 2 Point 1 of the Act on Prevention of Environmental Damage and their
Compensation, and the Possibility of their Application in Refor mation of Ukrainian Law

The functioning of the Polluter Pays Principle ioligh legal system is definitely not free of disphie issues.
The intention of the Author of the paper was that experience gained from functioning of indicasedbiguous
solutions of Polish Legislator would be assesseth@pful and useful in such creation of regulagiam Ukrainian law,
that are free of similar controversial solutionfieif possible elimination is justified in a specifvay, by a kind of
legal good that is under legal protection, espbcaithe norms of environmental law.

Key words: Polluter Pays Principle, environmental damage,mption from the cost of preventive and
compensational acts, responsibility for environrabdamage.

Formulation of Scientific Problem and its Meaning. General character of principles of law does not
exempt from their application in combination witbnemon norms. Quite the contrary, their general and
superior character, in relation to other normseigal system, causes that the range of their apiplicas
wider than the rest of the norms included in cartagal order. This seemingly clear rule, howeVvers
considerable consequences impacting on legal situat entities.

Very frequently such consequence is the lack afagdy of such situations. The reason for thisestat
may be noticed in over-generalized character ofciples of law, that makes possible to use thefnaass
of judgments. It should be indicated as well tleahs of the principles were established in Polishda the
golden mean which enables the entities applyingttaformulate judgments with specified contentsthia
scope of regulations, on the basis of which managérand environmental protection is conducted, this
significant rule is undoubtedly the principle oktinable development. Its such often usage isdigtive
practice of Polish courts is unquestionable andbdydiscussion. In my opinion much attention shdéd
paid to another rule of environmental law. Thighe Polluter Pays Principle. In Polish legal ordeis
expressed in article 7 of the Act on Environmefatection Law (Act on 27April 2001, Journal of Laws:
Dz.U.2008.25.150vith amendments, hereinafter referred taSPQ].

Functioning of this principle in Polish legal ordsrdefinitely not free of numerous disputable essut
is as well the part of Ukrainian system of law titgy from the 90 s [8]. The author’s of this papepe is
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that experience gained from functioning of, not & simple and unequivocal solutions of Polish
Legislator, would be assessed as helpful and useguch creation of new regulations in Ukrainiaw| as
well as amending existing ones, that are freeraflai controversial solutions. Their possible eliation is
justified in a specific way, by a kind of legal gbthat is under legal protection, especially of nioems of
environmental law.

The Polluter Pays Principle in the context of itgpact on unequivocalness of application of article
22 paragraph 2 point 1 of the Act on Preventiormfironmental damage and their compensation. While
considering the Polluter Pays Principle in genasglect, it might be claimed that it is the frequahject of
widely circled discussions in society of lawyersevdrtheless, it seems that paying attention toraeve
specific matters is vital. In the field of Polishw, difficulties with applying this rule are undaably
connected to the fact that it must find relatiorigworms of not only one branch of law, but irstbase at
least two — administrative and civil law, where irommental issues are regulated. This principleeisainly
not any kind of exception in the scope of functgnof such rules adex retro non agit or ignorantia iuris
nocet. There are as well such principles that are rdlatea specific branch of law, asllum crimen nulla
poena sine lege. Therefore the question is: how should the Pdlltays Principle be understood? Will it
take different dimension inside the groups of tHegal norms even if the objects of their protactwe the
elements of the environment? There can be notidddianal influence on legal situation presentedhiis
way, that makes it even more ambiguous. This isntheence of such solutions present in Polish exysof
law, on the basis of which Polish legislator gipestection to the elements of the environment, whegal
constructions that are traditionally related tolaimrms, are included in norms of administratiaev] The
example of this kind of solutions in Polish lawtli® Act on Prevention of environmental damage &eif t
compensation. By means of this act the directiv@28/WE concerning responsibility for the enviramh
in reference to prevention and compensation of dania the natural environment was implemented [2].
Applying both of these normative acts should leacetlization of the Polluter Pays Principle.

Legal solutions applied by Polish Legislator ragmibts in the scope of whether in cited act the
possibility to separate situation of taking resploiisy for environmental damage or states of immagel
emergency by this damage from situation of payiregdost of undertaking preventive or compensatoty, a
is foreseen or not.

In the contents of article 9 of the Act on Prevemtdf environmental damage and their compensation i
was defined that in the case of appearing of enwiental damage or states of immediate emergentyiby
damage, the entity using the environment is obligaghdertake acts specified in the provisionsrti€la 9.
The contents of article 2 in relation to articlgd@nt 9 of this normative act indicate that thogdigations
burden the entities using the environment. On therchand, by means of article 22 paragraph 2 lagis
creates possibility for those entities not to pag tost of undertaking preventive or compensatoty i
case of proving that circumstances indicated afied® in this regulation appeared.

In the Polish science of law it is indicated thattbe basis of contents of article 22 point 2 gileact
that is being commented, there is exemption from dbst, not from just the obligation of undertaking
preventive or compensatory acts. This obligatidhksirdens the entity using the environment [398]. |
agree with such standpoint, however, | feel netessisignalize that the construction applied irigtolaw
has many drawbacks and disadvantages. This mait nesdisagreement in interpretation in the fieltl o
article 22.

The way of understanding the phrase «entity ushng énvironment does not pay the cost of
undertaking preventive or compensatory acts» shbalédssessed as controversial. Contents of aBiitle
paragraph 2 may lead to the conclusion that iftenising the environment does not pay the cosglée
does not have obligation to undertake preventiveoanrpensatory acts. According to the rule, that isodhe
consequence of realization of that obligation. Tole, which the state Legislator attaches to urmdierg
preventive or compensatory acts, what is exprefgadstance in article 15 paragraph 4 or artiddeof the
Act on Prevention of environmental damage and tbempensation, indicates that financial calculaion
among the entities have secondary significanceeliation to the best possible assurance of theralatu
environment protection from environmental damagstates of immediate emergency by this damage.

In the science of law it is reasonably indicatedtthy virtue of article 22 paragraph 2 there is
established the possibility of exemption from respbility for covering the cost of preventive and
compensatory acts, just in case of appearanca@ii@ed premises [3, p. 22].
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There must be distinguished the responsibilityjfist environmental damage or states of immediate
emergency by this damage, which is expressed imlhgation of undertaking acts specified in adié,
from the responsibility for covering the cost ofepentive and compensatory acts. In practice such
separation of these responsibilities may lead ® gituation when in the cases specified in artk2e
paragraph 2, an entity using the environment, wbmroissioned for a fee a part of preventive and
compensatory acts to another entity, will try thuse to pay, citing the provisions of article 22ggaaph 2.

It is clear that such acts of an entity using theirenment would cause the infringement of the ggte of

the contract statements. It should be estimateat ssast rarer that in practice there appear sitght®ns
when the entity, to whom undertaking preventive aathpensatory acts was commissioned, would agree
that due consideration would be performed by thiyemdicated in article 22 paragraph 3. At thensa
time it should be noticed that in the regulatiorediabove, there was not foreseen the possibditay a
claim by another entity, not the entity using tim¥ieonment, who undertook preventive and compemgato
acts in relation to environmental damage or statesimediate emergency by this damage. The Legislat
does not indicate as well initial entire cover lnd tost of preventive and compensatory acts byetftisy.
Linguistic meaning of the phrase «to make an attempeans as much as to oblige to do somethingke t
decision on being occupied with something, or tdbelened by an obligation to do something [4,4Y]4
Therefore, the scope of the contents of this défimidoes not exclude for instance realization lfgation
taken by one entity, by means of other entities.tl@nother hand the contents of article 22 pardg@p
excludes on the basis of this provision, the paggilbo lay regress claim by another entity, nbe tentity
using the environment, who undertook preventive aathpensatory acts in relation to environmental
damage or states of immediate emergency by thisganMoreover, the norm of article 22 paragraph 3
indicates the possibility to lay a claim for refuadly the cost of actions indicated above and $igecin
article 21. The justification of Polish Legislateapproach to this issue might be sought in the Wt as

far as other entities than indicated above are exored, certain claims are vested by virtue of gmste
solutions included in for instance Civil Cofg.

Such defined legal situation and far-reaching preiation doubts related to it, cause necessityeke
reference to the Polluter Pays Principle in thetextnof this, whether its application might havepaot on
restriction of these ambiguities.

There should be more attention paid to this staimdjpd the science of law, where it is indicatedttn
practical view the Polluter Pays Principle is mgirdalized by means of using economic instrumentt s
as fees for using the environment or financial fgasafor emitting pollutions in the way inconsistewith
conditions specified in the permit for using theiesnment [6, p. 37]

It is also indicated that the results of Polish iskgor’'s solutions in the scope of Prevention and
Precaution Principles regulation is normalizatiérihe cost of these actions. Article 7 of $@as devoted
to this issue, where the Polluter Pays Principle @gressed [7, p. 54].

Defining the entity, who is burdened with the obtign of covering the appropriate cost, Polish
Legislator uses phrases such as «who causes emeinbal pollution», «who may cause environmental
pollution». On the other hand, in the article 22agaaph 2 point 1 it is indicated that entity usihg
environment does not cover the cost of undertagnegentive and compensatory acts in defined cabes w
he proves that environmental damage or states wietiate emergency by this damage were caused by
another indicated entity and, that they appearexpitie application of appropriate security measungs
entity using the environment.

It must be noticed that just cumulative appearasfdfie premises specified in article 22 paragraph 2
point 1 results in exemption from the cost of utakdng preventive and compensatory acts. Provigg, b
entity using the environment, that environmentahdge or states of immediate emergency by this damag
were caused by another indicated entity, is thg onk of indicated positive premises. At the same t
defining the entity who is to cover the cost of ertdking preventive and compensatory acts, was done
the same way as in the case of defining addresgabe norms, which contents express the PollutgisP
Principle, what means the entity who causes sgekifisadvantageous state in the environment.

Conclusions and perspectives for further reseafigar as the state of legislation existing nowesda
in Poland is concerned, it should be claimed thahuative application of the Act on Prevention of
environmental damage and their compensation andPdfeter Pays Principle, expressed in article 7 of
PCS, does not eliminate the vital disputable issueeappg in the field of article 22 of the Act on
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Prevention of environmental damage and their cosg@on, i.e. whether the Legislator’s will is, biytue
of these norms to exempt from the responsibility émvironmental damage or states of immediate
emergency by this damage, or just to exempt fromerog the cost of undertaking preventive and
compensatory acts. These activities are thus thesetmence of appearance of these two states
disadvantageous from the environmental point ofvvie

Such situation in Polish law should be claimed lasolutely undesirable and demands amendment as
soon as it is possible. This is the result, lenhame it conventionally from the point of view ofpdying
legislative technic, the mechanical trial to diffetiate cost of activities heading to eliminate state of
damage in the environment or the state of immedéatergency by this damage, from responsibility for
these states. An example of functioning of preskfdgislative solution in Polish legal order forrtedn
constitutes this example of legislative technicjolitshould cause that Ukrainian legislation, by nseaf
creation or reformation its law, ought to introdwszeh legal solutions that would allow to avoidlpgesns
with their application, analogic to these indicasdxbve.

Sources and Literature

1. Act on Prevention of environmental damage and tt@inpensation, 13 th April 2007 // Journal of Ld»sU. -
Nr 75.— Position 493 with amendments.

Directive 2004/35/WE, 21st April 2004r. on respbitisy for the environment in reference to preventand
compensation of damage in the natural environn@hg004, L 143/56, 30 th April 2004

Radecki W. Ustawa o0 zapobieganiu szkodo#snoglowisku i ich naprawie / W. Radecki — Warszava&
Popularny stownikgzyka polskiego / pod red. B. Dunaja. — Warszaw@p20

Act on 23rd 1964, Civil Code, Dz. U. nr 16, positi®3 with amendments.

Gruszecki K. Prawo ochroryodowiska. Komentarz / K. Gruszecki. — Warszawa)72

Rakoczy B. Komentarz do art. 7 ustawy Prawo ochrémgowiska / [w:] J. Ciechanowicz — McLean,
Z. Bukowski, B. Rakoczy // Prawo ochrofrpdowiska. Komentarz. — Warszawa, 2008.

Exonomiko-mipaBoBi Baxkesli 00poThOM 3 3a0pyAHEHHSM Ta IHIIMMH TOPYIICHHSMH IPUPOAHOIO CEPENOBHIIA

[Enextponnuit pecypc]. — Pesxxum moctymy : http://ua.textreferat.com/referat-4599-4.html

Nogokrw N

©

Yex E. K. ITosnbcbknii 0cBia y 3acTOCYBaHHI NPUHIMITY <3a0pyAHIOBaY IUIATUTH>» HA NPUKIAi cT. 22 maparpaga
2 myHkTy 1 3akoHy npo 3anodiraHHs MIKOAi HABKOJIUIIHHOIO cepeAoBHINA Ta ii BITIIKOAYBAaHHS W MOKJIMBICTH
BHKOPHCTAaHHS 10CBiTy B pedopMyBaHHI yKpaiHchbKkoro mpasa. QyHKLUIOHYBaHHS NPUHLUIY <3aOpynHIOBaY
IUTATUTH» Y TOJBCHKOMY IMPABOMOPSIKY HE MO30aBJICHE CIIPHUX MOMEHTIB. IIpUKIamoM HObOro € Hopma CT. 22
maparpada 2 nyHkry 1 3akoHy npo 3amoOiraHHs MIKOAI HABKOJHIIHBOIO CEPeIOBMINA Ta Ii BimmKoayBaHHs. Ilpu
IbOMY BUHHMKA€E CYMHIB, YU XOTiB MOJIbCHKHMI 3aKOHOIABEIb MONIEPEIUTH IIIKOY, YU 3BUTLHEHHS BiJl BiIITOBIAAIEHOCTI
3a IIKOJYy CEePEeNOBHINY W CTaHy Oe3MOCepeHbOl 3arpo3y UMK 30MTKaMu. MeToI0 aBTopa CTaTTi € Te, 00 IOCBi,
oTpuMaHuii y QyHKUIOHYBaHHI BKa3yBaHHX HEOJHO3HAYHMX PILICHb IOJIBCHKOTO 3aKOHOIABL, CTAB KOPHCHHM IPH
CTBOPEHHI TAKHX HOPM YKpPaiHCHKOTO IIpaBa, IO JacTh 3MOIY YHHKHYTH CXOXHX CYIEPEUIMBUX PillleHb. IX MOXKIIHBA
JIKBiJallist 00IPYHTOBYETHCSI OCOOIUBUM XapaKTepOM OJiara, 1o MiJJIsArae mpaBoBii OXOPOHi, TOOTO CepeOBHINA.

Kurouosi ciioBa: mpuHIMN «3a0pyAHIOBAY IDIATUTHY, IIIKOA HABKOJIUIIHEOMY MPHUPOITHOMY CEPEIOBHIIY, 3BUIBHCHHS
BiJl BiJIOBIiJaIILHOCTI 3a INKOAY HABKOJIMIIHEOMY CCEPEJOBHUINY, BIIAMOBIIANBHICTE 32 IIKOAY HABKOJIUIIHEOMY
MPUPOHOMY CEPEHAOBUIILY.

Yex E. K. Ionbckuii onbIT IPUMEHEHHUsI MPUHIMIA <Garpsi3HUTEIb IUIATHT» HAa MpuMepe cT. 22 maparpada 2
nyHkra 1 3akoHa o mpeaoTBpalleHMHM Yyliep0a OKpy:Kalouleil cpexe M ero BoO3MelIeHHMHM H BO3MOKHOCTh
HCNOJIb30BAHHUS ONBITA B pe)OPMUPOBAHMM YKPAHHCKOro nmpaBa. OyHKIIMOHUPOBAHNE NPUHIIAIA <BarPs3HUTEIH
IUIATHT» B MOJBCKOM MPABOBO#i cucTeMe, 0€3yCI0BHO, HE JIMIIEHO CIIOPHBIX BopocoB. Hopma crateu 22 naparpada 2
nyHkTa 1 3aKoHa O MPEeIOTBPAINCHUH YKOJIOTHYCCKOro yinepOa M ero KOMIICHCAI[MH MOXET OBITh MPUMEPOM TaKOTO
MOJIOXKCHHUS Jied. B 3Toi 00yiacTi OTMEYeHBl HEKOTOPBIC COMHEHUs, TO JIA BOJCH 3aKOHOAATENs ObLIO OCBOOOJUTH
CyOBEKTOB IMPABOBOTO PETYIMPOBAHMS OT CTOUMOCTH MPOBEACHUS MPOPIIAKTHYCCKUX NEHCTBUH W OTPAHUYHUTHCS
TOJILKO KOMIICHCAITUCH 32 BPE]l OT UX JEATCIbHOCTH, UK )K€ OCBOOOJUTH OT OTBETCTBEHHOCTH 32 yIIepO OKpYKaIoLICH
cpelne B COCTOSHUHU OCTpoil HeoOxoammocTH. L{enbio aBTopa cTaThy OBUIO MOJCIUTHCS TTOJIE3HBIM OIIBITOM, HAKOTIIICH-
HbIM B chepe QYyHKIIMOHMPOBAHUH YKa3aHHOW HOPMBI TOJBCKOTO IMpaBa ¢ TOYKH 3PSHHS MaKCUMaIbHOH 3¢ (heKTHB-
HOCTH B CO3JaHWW aHAJOTHMYHBIX HOPM B YKPAHMHCKOM 3aKOHOJATEIBCTBE, KOTOPHIC OBl HE CONEPKad CXOTHBIX He-
JIOCTATKOB. VIX ycTpaHeHHe BeCchbMa OIPaBIaHO, UCXOMS M3 OCOOCHHOTO 3HAYeHHSI OOBEKTOB MPABOBOW 3aIUTHl HOPMaMH
9KOJIOTHYECKOTO MPaBa.

KiroueBble c10Ba: NMPUHIUI 3arps3HUTENb IUIATHT», BPEA OKPYXKAMOIICH Cpelie, OTBETCTBCHHOCTH 32 BPE.
OKpYXarollel cpele, OCBOOOXKIEHHE OT OTBETCTBEHHOCTH 3a BPEJ] OKpYIKalollel cpere.
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