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MPUHIMIEL TpaBa. OOIIMe MPUHIIMITBI TIPaBa COCTOSAT MPEUMYIECTBEHHO U3 (YHIaMEHTAIBHBIX IPABOBBIX
MPUHIIAIIOB, KOTOPBIC SBJISIFOTCS TPEINOCHUIKOW  (DYHKIIMOHHPOBaHMs TMpaBornopsaka. OT Hayana
CYIIECTBOBAaHUS MEXIYHAPOIHBIX OPraHOB IO PACCMOTPEHHUIO CIIOPOB OOIIHME MPHHIUIIEI MpaBa HUTPAIOT
CYLIECTBEHHYIO pOJIb TPH BHIHECEHWHM WMH pemieHnd. OOImue TNpUHIWIEI TpaBa, TNPU3IHAHHBIC
IMBUIM30BAHHBIMH HAIlUSMHU, BBICTYNAIOT B KAaueCTBE CAMOCTOSATEIBHOTO HWCTOYHHMKA TIpaBa, Kak H
MEXJTYHApOJHBIC JIOTOBOPHI WM MEKIYHApOAHbIE 00bIYan. J[MHaAMHUECKOe pa3BUTHE YEIIOBEYECTBA H
MEXIYHApOIHOTO MpaBa CIIOCOOHBI BIUATH HA COAEpKaHNe OOIIMX MPUHIIMIIOB MPaBa.

KuaioueBble cjioBa: 001mIye MPUHIMITEI MTpaBa, MEKIyHAPOIHBINA CYA, HICTOYHUKHA MEXyHAPOIHOTO
rpaga.

Yuhymiuk O. Significance of the General Legal Pringles in the International Courts Law-
Enforcement Activity. The article highlights the most characteristic Gieatof the current stage of the
international judicial proceedings development, atsth one of the most hotly debated aspect ofishise —
growth in the number of international courts ardunals. Intense changes in the international gasgave
rise to a number of new challenges, such as fragmien of international law, functionalism and
regionalization, as well as the very jurisdictidntlee Court (Tribunal). The study proves that tlemeral
principles of law play role of a consolidating factthat can contribute to the unification of thevla
enforcement proceeding performed by both internatigudicial bodies and quasi-judicial ones. Gehera
principles of law comprise the most fundamentahlgginciples which are a precondition for funciiom of
the rule of law. Since the beginning the generalgples of law have been of prior significance the
international bodies dealing with settling the digs in making their decisions. General princifésaw,
recognized by all civilized nations, serve as atependent source of law, alongside with internation
agreements or international customs. The authotlades that the dynamic development of humanity and
the international law can affect the content ofdgkaeral principles of law.

Key words: general principles of law, international court s@s of international law.
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The article contains the research of general cheniatics of the judicial system, which existed in
Ukraine in 1722-1760, that is based on historical Egal analysis of sources of law of Ukraine -s€2ak
Hetmanate, monographs and scientific works. The, rlication and competence of the authorities that
carried out justice in this period were definedha article. It was established that the effortthefhetmans
and Cossack officers in reforming of the judicigbtem were aimed at correcting deficiencies, such a
litigation in courts beyond their competence, lowalification of judges in village courts, disregarfithe
principle of collective proceedings etc. It wastifisd that while preserving the pace of the depeatent and
autonomy of Ukraine — Cossack Hetmanate in geniésgudicial system could have formed the basidtie
creation of a strong and effective European jutisyatem.

Key words: historical and legal analysis, Ukraine — Cossaekninate, judicial system, judicial
system reform, Pavlo Polubotok, Danylo Apostol.

Formulation of the scientific problem and its signficance. After the Revolution in 2014 the
problems in modern judicial system of Ukraine, whiwere not resolved during the implementation of
previous judicial reform, became apparent and nreasintroduced to address these problems were ghrove
ineffective.

While introducing any new measures it is esserfiigl, of all and foremost, to address the histalric
experience that will help to take into account #uvantages and disadvantages of certain measnoe, sSi

© Glamazda P., 2017
50



PO3JLI 1. Teopisn, icmopisn, ghinocoghin depsricasu ma npasa

simple innovation, without a historical analysistsfeffectiveness, is rarely successful. Thus ptfaetice of
Ukraine — Cossack Hetmanate in reformation of thdicjal system between 1722 and 1760 is indicative,
because that was a time of changes in economiticabland legal life, when Ukrainian hetmans maae
effort to limit the influence of the Russian goveient in Ukraine — Cossack Hetmanate and to stopptie
that Russia sought to impose in the Cossack state.

Analysis of the research of this issueMany famous scientists work and worked on thedssof
judicial reform in Ukraine — Cossack Hetmanate.ignsgicant contribution to the study of this issuas
made by such Ukrainian and foreign scientists: Bytkovych, V.M. Gorobets, O.K. Strukevych,
V.Y. Taciy, A.Y. Rogozhyn, D.V. Goncharenko, O. Mabwskyy, Y.M. Padoh, N.P. Syza, B.R. Stetsyuk,
A.l. Yakovliv and number of other researchers.

The main material and justification of the obtainedresults of the researchYear 1722 marked a
new milestone in the history of Ukraine — Cossa&knihinate. On April 29, 1722 Peter | issued a decree
according to which «Little Russia» fell under theigdiction of the Senate. This move formalized a
transition of Ukraine — Cossack Hetmanate underfuliecontrol of the Russian Empire. From this pgoin
Cossack state becomes a part of the empire, ansiaRns longer sees it as an independent unit on the
political map of the Europe of those days. Accohitity to the Senate, not to the Collegium of Fgrei
Affairs, stressed the new legal status of Ukraitgossack Hetmanate.

N.P. Syza accurately offers to distinguish 1722@lyéars as a special period in the history of the
Ukrainian statehood, because during this periodtitduesition from independent Cossack state to tile f
merge of Ukrainian lands with the Russian Empireuos [1, p. 8]. This approach is acceptable, sthee
processes that took place within this period innecaic, political and legal life of Ukraine — Coskac
Hetmanate became a spur towards the enslavemtrd tikrainian people.

The next step in the change of legal status oH@iEnanate became the decree of Peter | dated May
16, 1722 under which a Collegium of Little Russidject to Senate was formed in Gluhiv at the sfte o
hetman Skoropadskyy. The decree stated: «at tleeofithetman mister Skoropadskyy in Gluhiv for
administration and other... instead of one voivgagerson for better loyalty and administrationlsba a
collegium, which should consist of one chairmaniafaeinov and 6 staff officers» [2, p. 7]. The decree
emphasized the role of the Collegium of Little Rass the judicial system of Hetmanate: «It (the
collegium) was established for nothing else butlierprotection of Little Russian nation from imigements
by unjust courts and officers’ taxes» [3, p. 97].

Under the instructions of Senate dated May 16, f#2of the main tasks of the Collegium was to
consider complaints about General Military Coudéisions, town hall and regimental courts’ decisio
and the decisions of military, regimental and otbleancelleries [4, p. 241]. However, General Milita
Court was obliged to coordinate all of its sentsnegth the Collegium of Little Russia, otherwisesth
sentence could not be imposed. Therefore, Collegifimhittle Russia took over the role of the General
Military Court and this agency for the Collegiuntisme being almost did not function [5].

Yet, hetman formally remained the main judicial pad Ukraine. During his reign acting hetman
(«nakaznyy hetman») Pavlo Polubotok held judiogbmm. On August 19, 1722 a universal (an act) twhic
concerned judicial reform was introduced, it stegs®ut the need for collective proceedings and for
involvement of not only governmental officials kalso other honest and intelligent people with atpes
reputation in the community into the process agdition. Special court rooms for the investigatod court
hearings, which retained legal codes and compilatiand had place for legal staff, had to be created
Universal also stipulated the creation of speaailities for pre-trial detention of persons whoreveinder
investigation. The bench was to conduct a judiciedstigation and consider the case in accordaritetie
principles of collegiality, fairness, legality, @ujtivity and appropriateness [1, p. 62-63]. Thipeesally
concerned village courts where preliminary inquaryd public hearings were accompanied by bribes and
corruption of vijts and otamans. Therefore, undatamal and corporal punishment it was requiredaoy
out legal actions in appropriate places and toidenshe case «not with drunk, but with sober mind»

Universals, issued by P. Polubotok in June 1722 Jamiiary 1723, structured the hierarchy of the
courts of general jurisdiction and delivered a cleequence of filing and considering of appealthese
courts, limiting judicial competence of Collegiurhlattle Russia, which was left only with the funmbs of
the highest appellate court [6].

By issuing his universals acting hetman Polubotokght to limit the influence of the First
Collegium of Little Russia and the Russian Tsddknaine — Cossack Hetmanate and to stop the gglich
they sought to impose in the Cossack state.

The new hetman was elected only in 1727. Danylo séglowas the last elected hetman of
Zaporizhian Host («Viysko Zaporozke») and the tast, who defended the independence of the Ukrainian
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state. Hetman Danylo Apostol continued endeavofiRawlo Polubotok regarding the judicial reform and
attempted to reverse the negative effects of manageof First Collegium of Little Russia.

Immediately after being elected hetman Apostol wenMoscow to obtain certain privileges for
Hetmanate. Finally, he succeeded and «Decidinggsea(Reshytelnye punkty)» were enacted by decree of
Peter Il. It contained provisions on the judicigstem, the judiciary and legal system of Ukrainéessack
Hetmanate. Specifically, this act defined the omfeappeal within the court system from the lowesthe
highest court. Hetman was declared the PresidetiteoGeneral Military Court. General Military Couvas
entitled to apply fines to the judges of the loweurts and other officials who were involved inastigation
of the case and a trial for abuses in the condacifanvestigation and court proceedings. Thesesfiwere
used to pay moral compensation to the injured pdarhe proclamation of death penalty verdicts to the
officers of all levels without the permission ofetimonarch was prohibited. Hetmanate courts gained
jurisdiction to conduct litigation and investigateminal cases against Russian splitters for crifoesvhich
the death penalty was provided. Hetman judiciasgliction extended to the church and monastic est&8y
these provisions Danylo Apostol managed to paytiadistore the autonomy of the judicial system of
Hetmanate, general courts and courts of appeaixtend jurisdiction of Cossack courts in procedarad
judicial actions over monastic lands, Russian rigbiplitters [7, p. 112].

On July 13, 1730 Danylo Apostol issued the «Reguratof the courts», in the preamble of which
he listed the basic requirements to judges, pas®ggence of appeals, usage of Ukrainian legatesup
conduct proceedings. It also established liabitityjudges before the General Military Court for aési
during the performance of their duties.

Regulations allowed to clearly separate the powersumerous courts of Hetmanate, set instances,
restored the right of the community to participgiehe proceedings and restored the credibilit¢osack
courts. However, obtained autonomy did not existdo long in Ukraine. After the death of Danylodgtol
in January 1734, hetman elections were banned agairEmpress Anna in the decree dated January 31,
1734 for the management of Ukraine appointed imidrittle Russian board consisting of six peoplefd1,
101-103].

In 1750 the institute of hetman was restored, h@wndvetman was no longer elected, but appointed.
This appointed hetman was Kyrylo Rozumovskyy.

Another important judicial body in the studied periapart from the hetman and General Military
Court was General Military Chancellery, which begauperform judicial functions in 1720.

General Military Chancellery served as appellatericon judgments issued by the General Military
Court. To the jurisdiction of the General MilitaGhancellery up to 1728 also belonged executiorhef t
judgments of General Military Court, the compulsogl to this court etc. However, since the Chalecg!
was directly subordinated to the hetman it alsadheases outside its legal jurisdiction and subwtion of
the courts. General Military Chancellery considepaty important cases or cases regarding respeetepole
— the general officers, bunchuk comrades and deecakumansky protectionists», i.e. people takedeun
special protection by hetman [1, p. 104]. In thartootes it was often mistakenly stated that thygeal was
sent to the hetman, but not to the General Mili@hancellery, as it was actually intended as thbaaiity
coordinated directly by hetman or body that repiauen.

As was mentioned above, the judges of the Geneitahl Chancellery were appointed by hetman.
Of course, the principle, which is also containethie Ukrainian legislation now, that the judge vaecided
the same case in the lower court cannot decide#isis in the higher court, was applied [8, p. 49].

Changes occurred in the General Military Court &il.wn 1727, the General Military Court was
reformed: it consisted of three Russians and thHeminians. These changes caused a heavy bloweto th
Ukrainian statehood, encroaching on the indeperdeafcthe judicial system of Ukraine — Cossack
Hetmanate. The composition of the Court remainechanged until the appointment of hetman Kyrylo
Rozumovskyy.

To the functions of the General Military Court had@d general supervision of the courts and
judges, as well as imposing of fines for unfair dilarg of cases in the lower courts [1, p. 110-111].

In general, the General Military Court was a milt@ourt of appeal, and the «Deciding clauses»
forbid it to accept any petitions. However, the tavent on to consider in the first instance casgarding
complaints about general officers, colonels (h&faggiment — «polk») and bunchukov comrades, whoew
freed from the jurisdiction of the lower courts [®, 56]. Thus, cases regarding the higher officeese
simultaneously under jurisdiction of several insesas the first instance court and the questiomhaim
will consider the particular case was charged ¢ovihll of hetman or body that replaces him.

Within the period from 1720 to 1760 changes hage alccurred in the system of local courts. As
the higher courts’ powers, local courts’ powerspftiffered on paper and in practice — the caseltwiill

52



PO3JLI 1. Teopisn, icmopisn, ghinocoghin depsricasu ma npasa

under the jurisdiction of one court was often cdastd by another court or officials of differentvéés
served as judges to the same case. Regimentakdegrtlkovi sudy») and chancelleries were bodies th
executed justice within the regiment. There wasclear division of powers between the courts and the
chancelleries in regiments, but evidence state ttietchancelleries often served as pre-trial ingason
bodies, while the courts directly executed jusfit® p. 433]. There were cases when the regimeotait
considered the case together with the magistratg,aar when the proceedings in the regimental tteere
conducted by the single judge. Such violations iaadcuracies lead to chaos in the judicial systathlad

to the need for more detailed regulation of loadigial institutions.

In the universal dated 19 August, 1722 acting hatfavio Polubotok emphasized the need to
resolve cases in regimental courts collectively [1.12].

Regulations of Danylo Apostol was another stepefionmation of regimental courts. Thus, it was
stated in the Regulations that the regimental juaige court clerk («pysar») were permanent reginhenta
court officials who performed all going work in abwand prepared the cases for hearing. Regardimg th
special status of the regimental judge and thetaderk the valid legislation at the time estabéiditertain
requirements for individuals occupying these posii the judge was supposed to be a smart margodith
temper, impartial and with thorough knowledge af taw; clerk was supposed to be an experiencedpers
able to keep to the oath and honest. Each regilneoua had one clerk, but if necessary, assistemitd be
hired — junior clerks («pidpysok») [11, p. 15-16].

Powers of regimental courts narrowed after the @drdilitary Chancellery issued a warrant on
October 15, 1754, whereby the regimental courtddcexecute their sentences without approbation only
minor cases, such as theft committed for the firse, if the penalty was limited to beating by whip
Regimental courts existed in Hetmanate until 1v@8n they were eliminated during new judicial refor

Regimental-centesimal administrative system of Hetate required the presence of centesimal
courts («sotenni sudy»). The realities of judisigstem of the XVIII century demanded a clear sejaraf
powers between centesimal and municipal courtthdrRegulations of Danylo Apostol it was noted finat
the centesimal courts of the cities without magists shall sit: captain (head of the centesimaotrnyk»),
city otaman, clerk, lieutenant («horunzhyy»), aiftd burghers, and in cities without city otamaruririayy
otaman (head of the kyrin — hovel). In cities thad the magistrate, the centesimal court had agmbrat
separately from the magistrate court [11, p. 1¥kThe Rights under which Little Russian peoplesaniag»
composition of the centesimal court is determinedadlows: captain («sotnyk), otaman, city clerkaoul
and lieutenant («horunzhyy»). [12] The jurisdictioh the centesimal courts included complaints on
government officials and Cossacks in centesimald,imavestigation of serious criminal offenses, ithgults
of which were sent to the regimental courts foohetson of the case [12].

In urban areas, as was already mentioned, alony tlvé centesimal courts operated municipal
courts. In «Deciding clauses» of Danylo Apostolwhs stated that cases regarding burghers and
«hosudarevyh» or so-called town-hallmen were updédiction of the magistrates and city halls.

The same jurisdiction was fixed in «The Rights unaleich Little Russian people are suing», where
it was stated that proceedings were conducted mitie cities with privileges — in magistrates cewmhd in
cities that did not have privileges — in the ciglle. The complaints about the magistrates courtscity
halls could be filed to the regimental court orinegntal chancellery [12].

Village courts in Hetmanate were special becaudieipl functions could be carried by otaman — for
the Cossacks, or by vijt — for cilivians. Such d¢eulid not have any premises, so the universakctifig
hetman Pavlo Polubotok dated 19 August 1722 sthtedhe village courts shall hold proceedingseénaht
places and judges must be sober.

Later in the Regulations of Danylo Apostol it wasted that the villages that are subject to
administration of centesimal and city officers sildoe judged by otaman or vijt and two or three s,
and in public estates where the complaint was filgdinst Cossack by a peasant, the proceedingdsheul
held by the otaman with «noble society» («znatwvargstvo») and if Cossack complains about the pgasa
the proceeding should be held by village elderswijtsi[11, p. 11].

In «The Rights under which Little Russian people sming» the competence of village courts was
defined: small cases of Cossacks and the villagenscerning theft, grazing in the field, minor fighlf
heavier crimes occurred, the village court helgtfinquiry, detained a criminal, vijt and otamamrieal out
searches and also patrticipated in the investigatidrigher judicial authorities, issued so-calleditificates
for accused villagers to other courts.

In 1743 after the conclusion of «The Rights undbictv Little Russian people are suing» domenial
courts were legalized in Hetmanate — the courtartdowner-lord and episcopal and monastic offiosesr
peasants [13, p. 45].
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Special courts also existed in the Hetmanate. Thiégred by the general nature of the cases they
considered. So there was an Arbitration Court atitstman site. In «The Rights under which Littles§tan
people are suing» the mitigation («myrovyy») cowds also mentioned. The parties to the dispute
themselves could choose a litigator among the avi@iladults who were supposed to judge them. Bdéss
agreed to accept the decision of the court. Miibgatcourts were popular among the population of
Hetmanate, as they helped to save time and money.

During feudalism period church had a special pasjtand therefore general courts had no authority
over clergy. In Hetmanate such provisions were mstl in «The Rights under which Little Russian geo
are suing» and in the decree of the General MyliGihancellery dated August 15, 1742 [1, p. 114]e Th
jurisdiction of religious courts for a long timecinded some civil cases, including family disputéswever,
the government sought to limit the power of religiacourts so in criminal and important civil casksgy
fell under the jurisdiction of the general coutsf. 115].

Conclusions.Thus, the period from 1722 to 1760 was notablesitgmificant changes in the judicial
system of Ukraine — Cossack Hetmanate. Historidhlily period marked the last attempt of the Ukiaini
people to protect the independence and identitii@fCossack state.

The judicial system of Hetmanate was not very omgt) often courts while resolving disputes
abused the principles of jurisdiction, ignored phiaciple of collective proceedings and alloweduanber of
other breaches. Efforts of hetmans and Cossaateoffivere aimed at correcting imperfections. Thasng
hetman Pavlo Polubotok issued a series of univeesaled to fill gaps in the judicial system. Hissessor,
hetman Danylo Apostol, continued improvement ofcpexlings and issued regulations distinguishing
powers of courts of different levels and descriltimg order of proceeding in detail.

In case if the pace of the development of Ukrain@ossack Hetmanate in general was preserved,
judicial system and law of Ukrainian nation coulave formed the basis for the creation of a stramd) a
effective European judicial system.
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I'mamazna I1. 3araabpHa XapakTepHCTHKA CyA0BOI cucTeMd YKpainu-I'erbManmuun y 1722—
1760 poxax. B crarTi Ha miacTaBi iCTOPHUKO-IIPABOBOIO aHAIi3y JKeped IpaBa YKpaiHu-I eTbMaHIIWHH,
MOHOTpaivHOI JIITEpaTypu Ta HAYKOBUX Ipallb 3AICHEHO 3arajJbHy XapaKTePUCTUKY CYJ0BOI CUCTEMH, KA
nisna Ha Tepuropii Ykpainn B 1722-1760pokax. BuznaueHo posb, Micle Ta KOMIIETEHIIIO OpraHiB, IO
3MIMCHIOBANN TIPAaBOCYANS y 3a3HAYCHUH ICTOpWYHHM mepion. BcTaHoBimeHo, MO 3yCHIUIS TeThbMaHIB Ta
KO3allbKoi cTapimHd y cdepi pedopMyBaHHSA CymOBOI CHCTEMH OyJIM HampaBlieHI Ha BHIIPABJICHHS
HEJOJIKIB, 30KpeMa, PO3TJsAy CIpaB CyJaMH 11032 IXHBOI KOMIICTCHIIIEID, HU3bKOI KBadidikamii cyasiB
CITBCHKUX CYIB, HEXTYBaHHS IIPHHIIMIIOM KOJICTiaIbHOCTI CYIOBOTO PO3TIIAAY ToIo. OOrpyHTOBaHO, IO 3a
YMOB 30€pEKEHHSI TAKOTO TEMITY PO3BHTKY Ta aBTOHOMii YKpaiHu-I eThbMaHIIMHM 3arajoM CyZoBa CHCTEMa
Morja O CTaTh OCHOBOKO ISl CTBOPEHHS TIOTYXKHOI Ta JTI€BOT €BPONECHCHKOI CyTIOBOI CHCTEMH.

KiaouoBi caoBa: icTtopuko-mpaBoBuil aHami3, YKpaiHa-l eTbMaHIIWHH, CyAOBa CHCTEMA,
cynoycTpii, pepopma, ITarno [TonydoTok, JaHuno AmocTot.

I'aamasna I1. O6mas xapakTepucTuka cyaedHoii cucrembl YKpannbl-I'etmanmunasl B 1722-
1760 romax. B crarbe Ha OCHOBAaHWM WCTOPUKO-TIPABOBOTO aHallM3a HWCTOYHHKOB IpaBa Y KpaWHbI-
I'eTmMaHIIMHBI, MOHOTPAQUUECKOI TUTEPATYPHl M HAYYHBIX TPYAOB OCYIIECTBICHA OOIIasi XapaKTepHCTHKA
CyAeOHOH cHCTeMBI, KOTOpas ACHCTBOBaNa Ha TeppUTOpUH YKpaunsl B 1722-176CGonax. Onpenenena poib,
MECTO M KOMIIETCHIIMS OPTaHOB, OCYIIECTBISABIIMX IPABOCYAWE B YKA3aHHBIA HCTOPUYECKUI TEPUO.
YCcTaHOBIICHO, YTO YCHIIUS TETEMAaHOB M Ka3alKol cTapIIuHbI B cepe pehopMHPOBAHUS CyIeOHON CHCTEMBI
ObUIM HamnpaBieHBl Ha WCIpPABICHHE €€ HEJOCTaTKOB, a WMEHHO, PacCMOTPEHHs JeNl CyJaMH BHE HX
KOMIIETCHIIMY, HHU3KOH KBanM(UKAMH CyOeHl CElIbCKUX CYAOB, MPEHEOpPE)KEHUE MPHHIUIIOM
KOJUIETHAJILHOCTH CcyAcOHOTO pa3duparenscTBa. OOOCHOBAH TE3UC O TOM, YTO INPH COXPAHCHHH TaKOTO
TEMIIa Pa3BUTUS U aBTOHOMUW YKpauHBI-[ €TMAHIIUHBI B IEJIOM cyaeOHas cuUcTeMa Moryia Obl CTaTh
OCHOBOI IS CO3/TaHUSI MOIITHOW U IEHCTBEHHON €BPONCHCKOM CY/IeOHON CHCTEMBI.

KiioueBble cj10Ba: HCTOPWUKO-TIPAaBOBOM aHanmm3, YKpawHa-lI'eTMaHIIMHBI, CcyneOHas cHCTEMa,
CYI0yCTpOicTBO, pedopmMa, [TaBen [ony6oTok, Janumn AnocTod.
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