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¢unonormuecknii W COUIMAJbHBIA AaCMeKThl TOHSTHA TaWHbBI, BBIIEISAIOTCS €€ OCHOBHBIE IIPaBOBBIC
XapakTepUCTUKU. [IpoBeICHHBIN B CTaThe TEPMHUHOJIOTHYECKUN U CYIIIHOCTHBIM aHANU3 MOHSATHUS TallHBI JaeT
BO3MOXHOCTh HCIIOJIb30BaTh MOHATHE WH(QOpMAIMH KaK METOJOJIOTHYECKH OTIPABHOE MPU ONpEACTICHUN
IOpUANYECKUX BUAOB TaiiH. JlanmpHeillee MCHOIB30BaHME CHHTE3a TAKMX MOJIXOIOB 1aeT BO3MOXKHOCTH
BBISICHUTB, YTO OTJIMYACT OAWH BHJ[ TalHbBI B MH()OPMAIMOHHOM OTHOIICHUH OT JPYTHX €€ IMPaBOBBIX
Pa3HOBUIHOCTEI.

KarwueBble ciaoBa. wuHbOpMmarms, TaiiHa, MPaBOBBIC BUILI TaiiH, ACCEHIIMOHHBINA ITOAXO,
METOJTOJIOTHSI MCCIIEIOBAHNSI.

Olijnyk V. Methodological Fundamental Concepts of the Legal Forms of Secrecy. The article
reveals which concepts are fundamental for thel kygas of secrecy employed by various branchdavef
in particular: «state secret», «personal privagyedical secrecy», «commercial secrecy», etc. Tineea
his opinion by claiming that all these legal terane a generic concept of secrecy, the foundatiomhadh,
in its turn, is the concept of information (knowdgdstatements). In the focus of attention are Jegal
philosophical, philological and social aspectsha# toncept of secrecy and the article highligrgsésic
legal characteristics. The above mentioned in ttiele@ terminological and the essential analysisthef
concept of secrecy makes it possible to use theegtrof information as a methodological startingnpm
determining the types of legal secrets. Further abesuch approaches synthesis provides clues to
understanding of what distinguishes one kind ofes®cfrom the other legal secrecies in view of infation
concept.
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Impact of Constitutional Justice on the Development
of Ukrainian Constitutionalism

This article investigates the emergence and estabint of the institute of constitutional justice i
Ukraine and its impact on the development of caustinalism on the basis of analysis of regulatiand
the constitutional and legal doctrines, presentethé works of Ukrainian scientists and state espéihe
peculiarities of formation of constitutional justit different historical periods were charactetjaghile the
main stages of its formation were identified. Thecke specifies that the Constitutional Court dfrbine
plays an important role in the system of Ukraintanstitutionalism.

Key words: constitutional control, constitutionalism, the Gutution of Ukraine, the Constitution
of the USSR, the Constitutional Court of Ukraine.

Formulation of the scientific problem and its significance. Constitutional justice plays a
particularly important role in the development aygkration of constitutionalism, because of the iigec
constitutional and legal status and competencé®iConstitutional Court of Ukraine, as the soleybofl
constitutional jurisdiction in Ukraine. Thus, thertitution of Ukraine is the main object of congibnal
justice, while the main task of the Constitutio@durt of Ukraine is to guarantee the supremacyhef t
Constitution of Ukraine, as the Fundamental Lawthef State on the whole territory of Ukraine.

The analysis of the researches on this problem. The following national jurists and scientists
researched some theoretical and practical aspdctermation and development of the institution of
constitutional justice and constitutionalism in dikre: V. O. Herheliynyk, V. M. Campo, A. R. Krusyan
O. M. Mironenko, M. D. Savenko, A. O. Selivanov, B.Skomorokha, I.D. Slidenko, I. E. Slovska,
V. Y. Tacij, M. V. Teslenko, T. O. Tsymbalisty, WI. Shapoval and others.

The formulation of the aim and objectives of the study. The purpose of this article is to study the
origins and formation of the institute of constibmial justice in Ukraine and its impact on the depeent
of Ukrainian constitutionalism.
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The presentation of the main material and justification of the results of the study. The
formation of the institute of constitutional justiin Ukraine was held in the difficult historicadrditions,
because Ukraine did not have its statehood fong tone and its territory belonged to the othetestdor
several centuries. The actual establishment of itistitute started only since Ukraine gained its
independence.

The Constitution of Pylyp Orlyk was approved on i\pr, 1710, and it contained provisions that
separated the state power into legislative (beldrigehe Council that was convened three timesaa gad
whose members were the colonel and his officensyks, «general councilors from all regiments» and
«ambassadors of the Zaporozhian Lower Cossack Hestecutive (Hetman) and court (the General court)
The constitution diminished the power of the Hetro&@aporizhian Cossacks, and he was considerdteas
guarantor of rights and liberties of the peoplee General officers, colonels and general counsgigalled
the execution of the power by Hetman, but couldapgly specific sanctions to him. The Article 7tbé
Constitution stated that judiciary power should deparated from the other organs of state power, and
proclaimed its independence in decision-making ésdbligatoriness [1]. The ideas of the natural la
theory and the separation of state power were puhé base of the Constitution of Pylyp Orlyk. The
provisions of the Constitution were not implementaithough it formally acted on the Right-Bank Ukiea
up to 1714.

Ideas for the introduction of constitutional justion the 18th century — early 20th century were
reduced only to the constitutional projects, whigére not implemented on practice. The works of the
following Ukrainian scientists were very importadtring the formation of the national doctrine of
constitutional justice: I. Petrunkevich, who propd@n innovative idea of the Constitutional Coanigl who
discussed the benefits of monitoring the constinality of laws and other regulations by the sggaidicial
body; M. Drahomanov, who stressed the importandeéetpecial procedure for amending the Constitutio
and who partially outlined the issue of constitotibjurisdiction; S. Dnistryansky, who claimed tkia¢ state
should set up a special system of protection ofGbastitution in order to prevent unreasonableifjanty)
change to its provisions, and who advocated thd faethe State Court Tribunal, with the power teck
the laws for their constitutionality, and to remdfie laws that contradict the Constitution [2, §-99].

On April 29th, 1918, the Central Council acceptddRJConstitution, which declared Ukraine as
aself-consistent, sovereign, and independent sf@be organization of the government under the
Constitution is based on the principles of the poweparation; National Council is declared as the
legislative body, which forms the other branchegamfernment; the supreme executive power belonteeto
Council of Public Ministers, and the highest judlcauthority is the General Court. The Constitution
provides a special procedure for amending the Blaw, the responsibility of ministers and temporary
restrictions on rights and freedoms, but the bddgoostitutional review is not defined [3]. In thgestern
Ukrainian People's Republic, which emerged in 18848 as a result of the Austro-Hungarian Empire
collapse, the idea of the constitutional reviewnrfation was not supported.

Considering the establishment of the constitutignatice in Ukraine, it is important to mention
Eastern Galicia, Transcarpathia, Northern Bukovaraj South Bessarabia, on the territory of whidh th
Constitutions of Poland, Czechoslovakia and Romap&ated. Central and Eastern parts of Transdagpat
with the official title «Carpathian Rus», accordittggthe Saint-Germain Peace Treaty of Septembdr, 10t
1919 and the Trianon Peace Treaty of June 4th, 1889 included in Czechoslovakia as a separate
autonomous administrative-territorial unit. Subedhgan Rus is Ukrainian territory that functionext the
first time in Ukraine under the jurisdiction of titegest European constitutional court. The Contstituof
Czechoslovakia gave the right to the not yet existtejm of the Subcarpathian Rus to make laws on
language, education, religion, local governmentd ather matters, specified by the laws of the
Czechoslovak Republic. These laws, on the requingsraf the Constitution, were subject to the judgdn
of the Constitutional Court of Czechoslovakia aadly rigid political control by its president, wheas
endowed with the exclusive right to sign these,autd the governor, appointed by the same presatetite
proposal of the government. The European modebo$titutional review was established in Subcarpathi
Rus [4, p. 90].

Eastern Galicia was influenced by Poland in thesrimér period. According to the Polish
Constitution, of 1921, the representatives of Ukieai lands were Sejm deputies and senators thatezhs
compliance with laws, approved by Polish Constitutand exercised effective constitutional contnatro
the activities and acts of the President, the CiburfcMinisters, and the individual members of the
government. However, after the Constitution of 198bthe public authorities in Poland and, therefan
Eastern Galicia, became completely subordinatba@tesident.

The areas of Northern Bukovina and Southern Belsgana 1920—-1930’s of the XX century were a
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part of Romania, where the U.S. version of contititial review was established, involving the higresurt

of general jurisdiction. The Cassation Chambethassupreme general court of Romania, had the sixelu
right to recognize unconstitutional laws (but oimya casual manner), but the court was not entitiedight

to examine for compliance with the Constitution rdes of the King and other executive bodies. Fdymal
the administrative justice was entitled for suchicas, but usually it was applied mainly to acts of
departments, communities, cities, but not to tlgans of higher authority. In 1938, King Carol Il deaa
coup. Having established his dictatorship, he bhioed anti-democratic constitution that signifidant
narrowed the rights and freedoms of citizens, aisdolived Parliament. In September 1940, the royal
dictatorship in Romania was replaced by Germanyged fascist type dictatorship [4, p. 93].

In Eastern Galicia, Transcarpathia, Northern BukayiSouthern Bessarabia different models of
constitutional control are introduced, however, tlughe difficult political situation, the institaitis not fully
formed.

For a long time the Bolshevik power was set in Hastern (starting from 1919), and later in the
Western parts (starting from 1939) of Ukraine. Qibaigons of Soviet Ukraine (1919, 1929, 1937, 49d8)
fully reproduced the structure and provisions & thonstitution of the USSR. There was no complete
constitutional review during the Soviet period ikrBine. On March 14th, 1919, the Il All-Ukrainian
Congress of Soviets in Kharkov adopted the firgtgZitution of the Ukrainian SSR, as formally indegent
and sovereign state. The elements of the constitaltireview were first laid down in the Enactmentféhe
Ukrainian SSR Constitution, which attributed thatstcontrol over the activities of the Soviet auities to
the jurisdiction of the Central Soviet rule (All-t#inian Congress of Workers, Peasants and Red Army
Deputies, Ukrainian Central Executive Committee diet Council of People's Commissars). Adoption,
amendments and additions to the Constitution ofUkiainian SSR was the exclusive competence of the
Congress of Soviets [5]. Thus, the Constitutiorthef Ukrainian SSR of 1919 identified only state tcoin
over the activities of Soviet power, which couldrbalized only by the central authorities.

In the Enactment 19 of the Ukrainian Socialist 8¥®epublic Constitution of 1937, the concept of
«the control over the Constitution implementatiowas introduced. This function is vested on the
Parliament, but it has been carried out by theygangans. The CPBU (starting from October 1952 GR&J)
as a constituent of the CPSU with its ramified oegl, city, district, and other party committeesavéhe
highest political entities of the constitutionalnt@| on the observance of Ukrainian Socialist ovi
Republic Constitution [6]. In its work, the CPU dghe Program and the Charter of the USSR, inqadaii,
carrying out the highest constitutional review,ibgsot on the Constitutions of the USSR and theawkan
Socialist Soviet Republic, but on the general bhéhe Communist Party, which has been formulatethe
CPSU meetings and specified for Ukraine at the @fgtings.

The USSR Constitution of 1977 and the Ukrainiani&@ist Soviet Republic Constitution of 1978
didn't define a special institution of constitutadrjustice. The Supreme Soviet Presidium of theaskan
Socialist Soviet Republic, under the Enactment diohie Ukrainian Socialist Soviet Republic Congtdn,
in 1978 was a permanent body, which had the cotistital control. Enactment 108 of the Ukrainian
Socialist Soviet Republic Constitution states ttet Presidium realizes the observance of the Uienain
Socialist Soviet Republic Constitution and the nptetation of laws [7]. The Ukrainian Socialist v
Republic Constitution states that all the Partyaorgations operate within the Constitution of tHeSR (not
the Ukrainian Socialist Soviet Republic), but thESLJ, not the CPU was called the directing and gugidi
force of the Soviet society, the nucleus of itsitpal system of state and public organizationsthia
Enactment 6 of the Ukrainian Socialist Soviet Reéjgulonstitution. Under this Enactment, the CPSU
carried out not only higher political, but also édtegical constitutional and supreme control onliasis of
Marxism-Leninism.

On October 27th, 1989, the amendments to the UkraiBocialist Soviet Republic Constitution of
1978 have been made, according to the Enactment th&2formation of the Constitutional Review
Committee was provided. The Committee was elecyethé Ukrainian Socialist Soviet Republic Supreme
Soviet for 10 years, consisting of the chairmas,deputy and seven members. The ConstitutionaleRevi
Committee was authorized to grant the Ukrainianaist Soviet Republic Parliament the conclusiobsud
the constitutionality of draft laws; to supervidee tconstitutionality of laws, decrees, and orddrshe
Ukrainian Socialist Soviet Republic Council of Msters; deliver opinions on the constitutionalityasts of
local councils and other public bodies and pubtganizations of the republic. The Constitutionalviger
Committee of the Ukrainian Socialist Soviet Reptillas not established.

After the proclamation of Ukraine’s Declaration $fate Sovereignty on July 16th, 1990, a new
qualitative stage of constitutional justice formatin Ukraine began. Declaration enshrined thecipla of
the state power separation into legislative, exeeuand judicial. [8] This required the institutioof
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constitutional control. On October 24, 1990, theditkian Socialist Soviet Republic Law «On amendment
to the Constitution (Fundamental Law) of the Uki@mSoviet Socialist Republic» from October 241890
provides for the establishment of the Ukrainian i@t Soviet Republic Constitutional Court , whose
membership should be elected by the Supreme Coainitie Ukrainian Socialist Soviet Republic [9].

According to the Enactment 112 of the Ukrainiani&list Soviet Republic Law «On amendments to
the Constitution (Fundamental Law) of the Ukrain&ortialist Soviet Republic», The Constitutional @asl
elected by the Ukrainian Socialist Soviet RepuBlipreme Council for ten years among experts iriéthe
of law, consisting of the Chairman, his deputy 88dudges. The person, elected to the ConstitutiGoart
cannot simultaneously be a member of other stadéebpactivities and acts of which are controllgdtie
Constitutional Court; also they cannot be natiaeguties or belong to any political parties and em@nts.
The judges are independent in the performanceedf tluties and are subject only to the Constitutbthe
Ukrainian SSR.

The organization and procedure of the Constituti@wurt of the Ukrainian SSR are specified by
the Law «On the Constitutional Court of the UkramiSSR», dated by June 3rd, 1992 [10]. It is an
independent body within the judicial system, whogssion is to ensure the compliance with laws ahéro
normative acts of the Ukrainian Constitution legiisle and executive power, to protect the rightd an
freedoms of single person and of all citizens. Toastitutional Court covers such issues as thesaas¢he
constitutionality of acts of the Ukrainian Suprei@euncil, Ukrainian President, Ukrainian Cabinet of
Ministers, Presidium of the Ukrainian Supreme Cduribe Parliament and the Council of Ministers of
Crimea; the constitutionality of Ukraine’s interimaial treaties; dissolution of political partiessplutes
between the Ukrainian territorial entities; compta by the President, Prime Minister and other negmbf
the Government, the President of the Supreme CingrtSupreme Arbitration Court, the Prosecutor Gane
of Ukraine, as well as diplomatic and other repnésteves of Ukraine the Constitution and the lavis o
Ukraine in the case of the early termination ofrtpewers.

The Constitutional Court consists of 15 judges, Pnesident and his two deputies, elected for the
period of 10 years. The Ukrainian Supreme Counbidi@nan and the President of Ukraine propose the
candidates for the judge vacancies in the same @imdbe candidacy of the Ukrainian Constitutionalu@
Chairman is negotiated with the Supreme Councilapeand the President. The judges’ candidacies are
previously discussed at the Ukrainian Supreme Gbsipermanent committees’ meetings. Only the eitig
of Ukraine, who have voting rights, and reachedyd@rs of age by the Election Day, with higher legal
education and practical experience, as well assticzor educational activities in the field ofdefor at least
15 years may become judges. However, the law dagsspecify the mechanism of constitutional
proceedings, although the Enactment 3 states tha foe a separate law on constitutional proceedimfbe
constitutional justice body was not created becaigbe imperfect procedure of the Constitutionau@
formation and the political confrontation betweba Parliament and the President of Ukraine.

On June 28th, 1996, the Constitution of UkrainejcWwhnewly defined the procedure for the
formation and functioning of the Ukrainian Condiibnal Court was adopted. Enactment 147 stateghleat
Constitutional Court of Ukraine is the only bodyafnstitutional jurisdiction in Ukraine [12]. On @ber
16th, 1996, the Law of Ukraine «On the Constitutiio@ourt of Ukraine», which specified the principlef
its organization and activities, and from Januasy, 1997, the Court began to take the constitutiona
petitions and appeals into consideration. [13] TDhganizational issues of the Constitutional Court o
Ukraine are regulated by the Rules of the Congtitad Court of Ukraine, adopted on March 5th, 1997.

On the 8 of June 1995 the Verkhovna Rada of Ukramthe President signed the Constitutional
agreement on basic principles of organization amtttioning of the state power and local authorities
Ukraine for the period before the adoption of trewnConstitution of Ukraine. The article 38 of the
Agreement states that Constitutional Court of Uk@ais an independent organ of the judicial powat th
supplies the relevancy of laws and other legal attegislative and executive power of the Consititu of
Ukraine and provides protection of constitutionahts and freedoms of man and citizen [11]. The
guantitative composition of Constitutional CourtUitraine is not defined by the Agreement, howetés i
stated that the Verkhovna Rada of Ukraine and thsitfent appoint the half of the amount of judgds|e
the Head of Constitutional Court of Ukraine is aipped by the Verkhovna Rada through the common
appointment on this position from the Head of Verkima Rada of Ukraine and the President. Basindnen t
Constitutional Agreement from 1995, the ConstitnéilbCourt of Ukraine is not formed.

On June 28th, 1996, the Constitution of Ukraine a@dapted and it newly defined the procedure for
the formation and functioning of the Ukrainian Cutugional Court. Enactment 147 states that the
Constitutional Court of Ukraine is the only bodyafnstitutional jurisdiction in Ukraine [12]. On @ber
16th, 1996, the Law of Ukraine «On the Constitutio@ourt of Ukraine» was adopted, it specified the
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principles of own organization and activities, aindm January 1st, 1997, the Court began to take the
constitutional petitions and appeals into consiti@na [13] The organizational issues of the Constinal
Court of Ukraine are regulated by the Rules of@loastitutional Court of Ukraine, adopted on Marth, 5
1997.

The Constitutional Court of Ukraine provides supaeynand direct effect of the Constitution of
Ukraine throughout the state, preventing uncortstital acts and providing constitutional law; itdsectly
related to the interpretation of the Constitutiord daws of Ukraine. Protection of constitutionalues,
enshrined in the Constitution of Ukraine, is theegxe and content of judicial constitutional revidudicial
constitutional control includes regulatory contrle official interpretation of the Constitutiondataws of
Ukraine and resolving of the constitutional dispute

Conclusions. The formation of the constitutional justice in Ukra is the result of a long historical
development, but it cannot be considered separataly the history of the foreign countries’ constional
control formation, as the territory of Ukrainiamés for a long time were under the jurisdictionodiier
states, and the national scientists have beeneimfled by the legal doctrine, developed by the dorei
scientists.

According to the research, the following stagethefinstitution of constitutional justice in Ukrain
have been distinguished. The first stage, from 1@10e beginning of the XX century — justificatibg the
domestic scientists of the need to introduce chniinal justice to limit state power and check lgas for
their constitutionality; introduction of certain restitutional authority forms on the territories \Wfestern
Ukraine, which were part of Poland, Czechoslovakid Romania. The second stage took place between
1919 and 1990 (Soviet period).The Ukrainian SSRstirtions were complimented by the constitutional
elements and the parliamentary form of constitwiaeview was introduced. The third phase stadmfr
1990 and lasts until the present time. The prdctioemation of constitutional justice and modern
constitutionalism in Ukraine is identified by thdagtion of the 1996 Constitution of Ukraine and Lzav
«On Constitutional Court of Ukraine».
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Kononuyk 1. BniamB  KOHCTHTYHiiiHOI  IocTHUIii HAa  PO3BHTOK  YKPAiHCHLKOIO
KOHCTHTYIIOHATI3MY. Y CTaTTi Ha OCHOBI aHaJi3y MPaBOBUX aKTiB Ta KOHCTUTYIIIHHO-TIPABOBUX JOKTPHH,
MPEICTABICHNX Y MpAIsiX YKPaiHChKHUX YYEHHX 1 JIep>KaBO3HABIIIB, JHOCHIKEHO BUHUKHEHHSI, CTAHOBJICHHSA
IHCTUTYTY KOHCTHUTYIIIMHOI focThimii B VYKpaiHi Ta 1 BIUIMB HAa PO3BUTOK KOHCTHUTYIIOHATI3MY.
OxapakTepu30BaHO OCOOJMBOCTI CTAaHOBJIECHHS KOHCTHTYLIHHOI IOCTHLII B pi3HI iCTOpHYHI mepiogm Ta
BU3HAYCHO OCHOBHI eTamu (OpMyBaHHS. 3a3HAu€HO, IO Y CHUCTEMi YKPaiHCBKOTO KOHCTHUTYIIOHATI3MY
BOXJIMBA POJIb HAJCKHUTh KOHCTUTYIIIHHINA FOCTHINT, IO OOYMOBJIEHO CHEIU(pIKOI KOHCTHTYIIIHHO-
MPaBOBOTO CTAaTyCy Ta komrieTeHIliero Korcrutynitinoro Cyny YkpaiHu sk € JHHOTO OpTaHy KOHCTUTYIIHHOT
FOPUCHHKIII B YKpaiHi.

Karwo4oBi ciaoBa: KOHCTHTYIIHHWUH KOHTPOJb, KOHCTUTYIiOHANi3M, KoHcTHTyiis VYkpainw,
Koncturymis YPCP, Koucrurymitinuii Cyn Ykpainu.

Kononuyk WM. BiusiHne KOHCTUTYIHOHHOH IOCTHIIMM HAa Ppa3BUTHE YKPaMHCKOIO
KOHCTUTYIMOHA/JIM3Ma. B cTaThe Ha OCHOBE aHalM3a TPABOBBIX AKTOB M KOHCTHUTYITMOHHO-TIPABOBBIX
JOKTPWH, TPEACTABICHHBIX B pa0doTaX YKPaWHCKUX YYEHBIX M TOCYAapCTBOBEIOB, HCCICIOBAHBI
BO3HUKHOBCHUSI, CTAHOBJICHUS HWHCTUTYTAa KOHCTUTYLIIMOHHON IOCTHIIMM B YKpaWHE W €¢ BIIMSHUC Ha
pa3BUTHE KOHCTUTyIHOHAIM3Ma. OxapakTepu30BaHbl OCOOECHHOCTH CTAHOBJICHHUS KOHCTHTYITHOHHOU
IOCTUIIUN B Pa3HbIe MCTOPUYECKHUE TIEPUOJIBI U OINPEICICHBl OCHOBHBIC dTanbl (hopMupoBanus. OTMeUeHO,
YTO B CHCTEME YKPAWHCKOI'O KOHCTHUTYIIMOHAIN3Ma Ba)XHas pPOJIb MPUHAMICKHT KOHCTHUTYIIUOHHOM
IOCTUIIUH, YTO OOYCIIOBJICHO CHEeHNU(DUKOH KOHCTHTYIIMOHHO-IIPABOBOIO CTaTyca M KOMIIETCHIIMEH
Koncturymmonnoro Cyma YKpaWHBI KaKk €IUHCTBEHHOTO OpraHa KOHCTHUTYIIMOHHOW IOPUCIHMKIIAH B
VYkpause.

KaroueBble ¢jI0Ba: KOHCTUTYIIMOHHBIH KOHTPOJb, KOHCTUTYIIMOHANN3M, KOHCTUTYIIMS YKpauHbI,
Koncturymus YCCP, Koncturymmonnsiit Cyx YKpauHEI.
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